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pictured aboard a UH-60 Black Hawk during an
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Courtls Assembled

Mastering Multinational Integration with a

Winning Mindset

By Colonel Andrew M. McKee

The Judge Advocate General's (JAG) Corps
mission statement requires Judge Advocate
Legal Services (JALS) personnel to operate
“In support of a ready, globally responsive,
and regionally engaged Army.” The JAG
Corps unsurprisingly achieves this part

of its mission by stationing and rotating
forces worldwide. By extension, the JAG
Corps’s support to commanders at echelon
will bring JALS personnel into contact
with allies and unified action partners
across all strategic contexts: competition,
crisis, and armed conflict.? As members

of our Corps around the world, these
personnel are engaged in or supporting
multinational operations and devel-
oping legal interoperability.’ Army
interoperability doctrine acknowledges
that the Army will have limited time

to integrate with allies and partners,
which means now is the time to develop
interoperability to adequately prepare for
conflict. However, the Army’s approach
to interoperability is quite broad, and

it entails an overwhelming amount of
information to master.’

MAJ Amanda Dixson (standing, second-from-left),
legal exchange officer with 3rd (UK) Division, stands
with members of the 3rd (UK) Division legal team,
including Lieutenant Colonel (UK) Andy Farquhar
(kneeling, right), former deputy director of the Legal
Center, The Judge Advocate General's Legal Center
and School, in Charlottesville, VA. (Phato courtesy
of author)

One personal experience drove this
breadth of the Army’s broad interopera-
bility mandate home for me. The moment
was memorable because it was exceptionally
humbling.

There we were, having just completed
Warfighter Exercise 21-4 in April 2021. As
the 1st Armored Division (1AD) staff judge
advocate, [ felt very proud of how the divi-
sion staff and the national security law team
performed during the exercise. The exercise
was a major multinational warfighter with
1AD fighting as the U.S. division alongside
the 3rd United Kingdom Division and 3rd
French Division as part of a coalition that
III Corps (U.S.) led. The exercise design
placed us along the North Atlantic Treaty
Organization’s (NATO) eastern flank in
opposition to a near-peer adversary. The
exercise culminated in a ten-month training
cycle and reflected a significant investment
in our time, resources, and energy.

During the after-action review (AAR),
our division continued to take a hard look
at itself, reflecting an organization at the
peak of its warfighting abilities but still
willing to seek opportunities to improve.
As the AAR wound down, the division
command sergeant major interjected with a
comment along these lines: “We talk about
these problems as if they are new, but did
anyone here read any NATO STANAGs
to prepare for this exercise? NATO has
been solving these problems for years
and already has doctrine for almost all of
the issues we have been discussing.” In
full confession, I had not read any NATO
STANAGS up to that point, likely because I
had not even heard of them, despite having
recently been stationed in Europe. I rushed
out of the AAR to search “STANAG” online
and learned that a “STANAG” is a NATO
standardization agreement.

My assignments since that experience
have afforded me opportunities to learn
more about NATO, NATO STANAGsS,
and the vast breadth of knowledge already
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developed among our NATO allies. Each
new experience and each new lesson serve
as reminders that we do not know what
we do not know. Being aware of our own
ignorance can present a barrier that can
impede taking the risk of an assignment in
unfamiliar locations. Moreover, current
political tensions in the world increase the
risk that our ignorance could come at a
cost. Despite the enormity of the risk and
the significant amount of new information
to master, how can our JALS personnel,
especially, but not exclusively, young
judge advocates (JAs) and paralegals who
have yet to gain extensive repetitions and
experience, prepare themselves to operate
worldwide as part of a multinational team?
What can inspire a young JA or paralegal
to leap into developing legal interopera-
bility when achieving a mastery of the law
challenges even seasoned JAs?

Any of our legal professionals can
succeed in an overseas assignment with
the right mindset. The task is massive, but
not insurmountable. Success is rewarding,
bringing new friendships, a deeper under-
standing of other cultures and approaches
(and likely a deeper understanding of your
own culture and approaches), and the sat-
isfaction of accomplishing a difficult task.
The best part is that each JA and paralegal
has complete agency over their mindset,
making success in this area imminently
achievable by every single member of
the JALS team. Below, I offer three traits
that members of our Corps can adopt
to successfully approach multinational
integration.

Openness

The first component of a winning mindset
for multinational integration is being open
to the experience. Every trip to a foreign
country is an opportunity to travel—both
to a new location and to a place outside of
one’s comfort zone. These opportunities
that the JAG Corps offers its members to
engage in the most consequential practice
on earth—in locations all over the earth—
are unique and often once-in-a-career
experiences. Every engagement with a
multinational partner is also an opportu-
nity to travel outside one’s comfort zone.
These opportunities can be disorienting,
especially at the outset. It is understandable

CPT Megan Holt (right), U.S. Army Europe and Africa national security law attorney, while on an observer
mission to the United Kingdom for a multinational exercise. (Photo courtesy of author)

and expected to feel timid while adjusting
to a culture shock and hesitant to misstep
or risk unintended offense. However, if
you embrace the initial discomfort, you will
adapt to respond with more certainty and
less discomfort over time.

Humility
The second component of a winning
mindset for multinational integration
is humility. Multinational integration
involves forming relationships. Having
gotten comfortable with the idea of being
uncomfortable, approaching new experi-
ences with a humble attitude is critical to
helping form those relationships necessary
for success.” Approaching the multinational
environment with a full awareness of one’s
knowledge gaps and a willingness to learn
from others regardless of expertise in other
legal domains will prevent alienating allies
and contribute to building comfort and
trust.

Army Doctrine Publication 6-22 states,
“A leader with the right level of humility
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is a willing learner, maintains accurate
self-awareness, and seeks out others’ input
and feedback.”™ A JALS professional in a
multinational setting is expected to contrib-
ute an appropriate level of expertise in U.S.
law and the customs, courtesies, and pro-
cedures of the U.S. Army. However, those
personnel lack the same level of expertise
in host-nation law, customs, courtesies,
procedures, history, and culture. Exercis-
ing humility will help cultivate a healthy
self-awareness of these completely under-
standable deficiencies and drive the humble
leader to seek resources to learn more
about one’s teammates. Humble leaders ask
questions—asking questions with a genuine
interest and respect for your international
partners’ customs, personalities, capabilities,
ambitions, sensitivities, history, languages,
religions, and cultural habits builds rapport.
This rapport, in turn, feeds the mutual con-
fidence that allows teams to embrace and
understand their differences and build the
cohesion necessary for successful teamwork
and unity of effort.’”



CPT Phil Tonseth, VV Corps Office of the Staff Judge
Advocate national security law attorney, poses while
at Exercise Northern Spirit. (Photo courtesy of author)

Fearlessness
The third component of a winning mindset
for multinational integration is to be fear-
less. According to Army doctrine, humility
exists on a continuum where too little
humility represents arrogance while too
much humility is interpreted as passivity or
timidity (among other issues). To put this
into an Army leadership construct, being
open to new opportunities and experiences
and being humble about your knowledge
gaps are components of “being” in a BE-
KNOW-DO construct, whereas fearlessness
is the path to translating those attributes
into action, or “doing.”"°

Due to our career model, the knowl-
edge requirements of our dual professions,
and other critical demands on our time
and attention, very few JALS members will
be bonafide experts in the multinational
context in which they must operate at
the outset of an assignment or mission.
Waiting to gather sufficient expertise prior
to accomplishing the critical tasks is a recipe
for failure. Therefore, operating in the mul-
tinational context requires a willingness to
take action despite not having perfect infor-
mation. Multinational partners are willing
to give substantial grace for well-intended
actions undertaken with a spirit of humility.
Having already started your journey with
the appropriate dose of humility, JALS

members can take action without fear of
embarrassment or failure. Further, if things
do not go quite right on the first attempt,
the humble JALS member willing to learn
from well-intentioned errors will undoubt-
edly make the necessary corrections for the
next iteration. Further, the secret power of
the legal tech chain will be there to ensure
these are merely opportunities to learn and
grow rather than complete mission failures.
The U.S. Army and the Army JAG
Corps are expeditionary organizations.
We will fight on the future battlefield with
allies and partners. We will win on the
future battlefield in no small part because
of our ability to form and sustain strong
relationships with our teammates from
other friendly nations. Take a moment
to consider your JAG Corps, and the
significant number of teammates assigned
overseas. Once upon a time, each of these
members of our Corps considered their first
overseas assignment and weighed the risks
of discomfort with the opportunity to take
on an exciting challenge. As you consider
your next assignment, remember those who
previously seized the opportunity with an
open mindset, ample humility, and fearless-
ness illuminated the path. I look forward to
welcoming you to Europe or Africa in the

future!' TAL

COL McKee is the Judge Advocate for U.S.
Army Europe & Africa in Wiesbaden,
Germany.

Notes

1. U.S. DEP'T OF ARMY, FIELD MANUAL 3-84, LEGAL
SurporT TO OPERATIONS 1-1 (1 Sept. 2023) [hereinafter
FM 3-84].

2. Id. para. 2-18 & fig.2-1.

3. See id. paras. 2-29 to 2-32; id. para. 2-30 (“Interop-
erability is the ability to act together coherently,
effectively, and efficiently to achieve tactical, opera-
tional, and strategic objectives.”).

4. U.S. DEP'T OF ARMY, REG. 34-1, INTEROPERABILITY
para. 1-8(b) (9 Apr. 2020).

5. See id. para. 1-8(c) (“The foundation of interop-
erability is broad, spanning all Army [warfighting
functions], with human, procedural, and technical
domains.”).

6. This comment itself was possibly planted by the se-
nior mentor, himself a former NATO Land Command
(LANDCOM) commander.

7. The human dimension builds the basis of mutual
understanding and respect that is fundamental to unity
of effort and operational success.

8. U.S. DeP'T oOF ARMY, DOCTRINE PUB. 6-22, ARMY LEAD-
ERSHIP AND THE PROFESSION para. 2-31 (31 July 2019)
(C1, 25 Nov. 2019) [hereinafter ADP 6-22].

9. See U.S. DEP'T OF ARMY, FIELD MANUAL 3-16, THE
ARMY IN MULTINATIONAL OPERATIONS paras. 1-15 to 1-18
(15 July 2024).

10. ADP 6-22, supra note 8, at ix fig.1 (Logic Map).

11. Although my comments are focused on Europe,

I have served in three other geographic combatant
commands (CONUS/NORTHCOM; INDOPACOM,;
and CENTCOM) and I believe this approach to be
valid regardless of geographic location.
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News § Notes

Photo 1 Photo 2

SSG Darius Harris, paralegal NCOIC LTC Mel L. Williams, staff judge advocate,
assigned to Headquarters and Headquarters ~ 7th Army Training Command (7ATC),
Company, 11th Corps Signal Brigade, III presents a certificate of appreciation to Ms.
Armored Corps, participates in an Army Waltraud Bayerlein, vice president of the

Combat Fitness Test at Fort Cavazos, TX. Higher Regional Court of Nuremberg, in
SSG Harris won the 2024 Best Paralegal of ~ Vilseck, Germany, after nearly a decade of
the Year Competition. (Credit: SGT Asher  partnership between the court and 7ATC.
Atkinson) (Credit: SGT Collin Mackall)
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Photo 3

During Joint Pacific Multinational Readiness
Center (JPMRC) 25-02 exercise in Alaska, CPT
Seth Corley (left) and MAJ Jerome Trageser
(right) conduct a Future Operations to Current
Operations handover for the day’s actions.
JPMRC 25-02 included Airborne, Air Assault,
Airland, and Ground Assault Operations within
the first 24 hours with temperatures dipping to
-40° F. (Photo courtesy of SSG Johnnie Luna)
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Photo 4
226th Officer Basic Course. (Credit: Billie J. Suttles, TTAGLCS)

Photo 5
SSG Demetris Edwards, paralegal NCOIC assigned to the 1st Com-

bat Aviation Brigade, demonstrates how to clear a room of hostiles
at the Jana Wendy Shooting Training Center of the National Forest
Service near Tuchola, Poland. (Credit: SGT Jacob Nunnenkamp)

Photo 6
227th Officer Basic Course. (Credit: Billie J. Suttles, TTAGLCS)
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Photo 7
MA]J Curtis Cranston (center) received the Major General Harold

“Harry” J. Greene Acquisition Writing Award in the category

of Innovation for his essay, Driving Innovation: Propelling the U.S.
Department of Defense’s Acquisition of Hybrid-Electric Tactical Vehicles
to Win the Wars of Tomorrow. Also pictured from left to right: Hon.
Douglas R. Bush (ASA (ALT)); COL(R) Sue Myers (spouse of MG
“Harry” Greene); LTG Robert Collins (Principal Military Deputy,
ASA (ALT)); and CSM Robert Haynie (ASA (ALT) Sergeant
Major). (Photo courtesy of MAJ Curtis Cranston)
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Photo 8 drill for the Schiitzenschnur, or German

73d Graduate Degree Program. (Credit: Armed Forces Badge, for a marksmanship

Jason F. Wilkerson, TJAGLCS) event in Ohrdruf, Germany. (Credit: SPC
Samuel Signor)

Photo 9

SGT Jiyah Warner, then-paralegal special- ~ Photo 10

ist, 21st Theater Sustainment Command, LTC Jay Hackett (left), commander for

fires an HK P8 A1 service pistol during a Headquarters and Headquarters Battalion,

2025 = Issue 1 = News & Notes = Army Lawyer

34th Infantry Division, Task Force Spartan,
presents a coin to SSG Tayler Grossman
(right), paralegal specialist assigned to
Headquarters Support Company, during a
Soldier and NCO of the Month recognition
ceremony in the U.S. Central Command’s
area of operations. (Credit: SSG Mahsima
Alkamooneh)




Pivotal Perspective

What Army Commanders Need from Their
Legal Advisors

By Major General (Retired) William B. Dyer Il with Brigadier General Michael J. Deegan

The second half of my thirty-nine-year legal advice that I fully appreciated the mis-
sion-enabling nature of sound legal advice
as  navigated complex issues and exercised
my best judgment in taking the prudent risk
the Army expects of senior leaders.

My experiences on both sides of the
fence—lawyer/advisor and commander/

advisee—made clear that commanders

military career was divided between, on
one hand, serving as the legal advisor to
colonel-, brigadier general-, and major gen-
eral-level commanders and, on the other,
consuming legal advice as a brigadier gen-
eral- and major general-level commander.
It was not until [ became a consumer of

MG (Ret.) William B. Dyer. (Photo courtesy of
author)

need certain attributes and actions from
their judge advocates (JAs), which nest
well under the U.S. Army Judge Advocate
General’s (JAG) Corps four constants:
principled counsel, mastery of the law,
stewardship, and servant leadership.

Principled Counsel

Accountability: Own Legal

Actions and Their Outcomes

The number of actions that require legal
input has increased dramatically since I
became a JA in 1992. Yet the nature of the
actions and the JAs available to process
those actions largely remain the same. As a
new brigade judge advocate, I recall discov-
ering a significant backlog of administrative
separation actions in various stages of com-
pletion. My commander was not pleased.
But rather than ignore or pass off the
problem, I owned it. Though identifying a
shortcoming in our brigade’s legal processes
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was painful, the hard work and candid
assessment that followed strengthened the
unit by executing legitimate actions.

Rigorously Understand and Pursue

the Commander’s Intent

Most commanders want to operate in the
ethical midfield. However, the Army ex-
pects commanders—particularly general
officer-level commanders—to use their
years of experience, proven judgment,
and input from key advisors to take pru-
dent risks. A command’s legal advisors
are among these key advisors.

Commanders expect legal advisors to
develop courses of action (COAs), iden-
tify each COA’s legal and possibly ethical
risk, and determine who owns the risk.
The objective is never “finding a way
to yes” but advancing the commander’s
intent within the boundaries of law, reg-
ulation, and policy. Legal advisors should
understand the differences between law,
regulation, and policy and the fact that
exceptions to regulations and policies
may exist.

A few years ago, my legal advisor
informed me I was prohibited from
taking a certain action because it was
contrary to a regulatory provision. I
asked the legal advisor for the propo-
nent of the regulation. Luckily, I knew a
senior leader in the agency, so I called the
person and described the action I wished
to take. They shared that they routinely
grant exceptions to the regulation and
identified the person to staff the request.
We received the exception relatively
quickly after the agency received it. Of
course, | was happy that the action could
go forward, but I was disappointed that
[ had to make inquiries that were more
appropriate for my legal advisor to make.

When developing COAs, legal
advisors must exhaust all possibilities for
accomplishing the commander’s intent,
and they must not assume that every
commander is prepared to turn away
from a potentially good COA because of
some level of risk. Red team the COAs
with fellow JAs before presenting them
to the commander, and then let the
commander decide. Legal advisors should
not substitute their risk tolerance for the
commander’s risk tolerance.

Mastery of the Law

Professional Competence

Commanders do not expect their legal
advisors to be experts in every area of the
law. However, they do require their JAs to
know enough about each of the core legal
functional areas to spot issues. When such
instances arise, commanders expect their
legal advisor to have the fortitude to inform
them of a potential legal issue with a certain
COA and that they will conduct research
and follow up with additional information
and analysis.

In other words, do not shoot from the
hip. As the former Deputy Judge Advocate
General, Major General Thomas Ayres used
to say, “Crap at the speed of light is still
crap.”

As a senior commander, damage
done by acting on incomplete or incorrect
legal advice can have far-reaching conse-
quences, impact large numbers of Soldiers,
and call into question the commander’s
judgment. Your commander needs your
complete and thoughtful analysis—every
time.

Simple, Straightforward Legal Advice
Your commander knows you are intelli-
gent. Your greatest worth is not in reciting
black-letter law or providing appellate-level
analysis of legal issues. Your greatest skill
is the ability to connect the breadcrumbs.
Look around the corner. Think deeply
about precedents, nuances, and decisions’
second- and third-order effects.

This deeper thinking and reliance
on instincts honed over years of legal
counseling are where the JA earns a place
in the commander’s inner circle. Though
commanders are educated and experienced,
JAs bring something very special to their
analysis and deliberation. Get comfortable
providing that insight and advice clearly
and concisely.

Below is a good template for briefing
a senior commander either in writing or
orally:

1. Identify the legal issue;

2. Provide the recommended

COA(s);
3. Analyze the facts;
4.  Provide the applicable law(s),
policy, and/or regulation(s);
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5. List the COA(s) and the risks
associated with each; and
6. Conclude with the recommended
COA(s).
Use clear and concise language that
avoids legal jargon and keep it as short as
possible.

Coordinate Certain Legal Advice

with Your Technical Chain

Just like JAs pitch ideas about bettering
the Regiment to JAG Corps senior leaders,
commanders do the same to their senior
leaders. Prudent commanders ensure that
their recommendation is legally sound and
within the bounds of the decision-maker’s
authority before offering it to their senior
leader.

When a commander asks their legal
advisor to “run the traps” or vet an idea for
legal obstacles, they want you to perform
the necessary legal research. But, that’s just
the first step. Once you believe you have
the answer, impliedly, the commander also
wants you to present your conclusions to
the senior leader’s legal advisor for their
input.

If that legal advisor agrees with your
determination, you can inform your
commander that they have a sound legal
basis for recommending this to their senior
leader.

Stewardship

Be a Team Player: Play Well with

Others, Not Just the Boss

A commander sees a legal advisor as
primarily their counsel. However, the
commander knows that other staff sections
need and expect your legal advice. They do
not expect you to act as an internal auditor
or an extension of the Inspector General,
but they do need you to identify potential
issues. They also want you to help fix
problems in other staff sections, not just fix
the blame. Other staff officers will be more
willing to bring you issues in a nascent
stage if they feel you are a team player.

Prevent Mission Creep: Being a

Team Player Doesnt Mean Taking

on Other Staff Sections’ Work
Commanders should see you and your
team as critical thinkers who adeptly fix

M



BG Michael J. Deegan. (Photo courtesy of author)

problems. This could easily translate to
your legal office compensating for another,
weaker staff section. As a legal advisor to a
unit criticized by higher headquarters for
responding beyond the deadline to Free-
dom of Information Act (FOIA) requests,
I faced this issue. One frustrated requester
brought a lawsuit to compel the release of
the information requested and for attor-
ney’s fees and court costs. My commander
put me in charge of fixing the tardy FOIA
response time, even though FOIAs fall
under the G-1’s authority.

I complied and worked on the problem
with the help of the G-1. We identified the
appropriate personnel to work on FOIA
requests and formalized procedures to
streamline response time. I then back-
briefed the commander. To my surprise, he
shifted the responsibility for FOIAs to the
Office of the Staff Judge Advocate (OSJA).
Instead of refusing, I informed him that
we could do it. Still, I explained to him
the ramifications of such—Iless attention
to command discipline issues and, thus,
slower processing times for those actions
(e.g., administrative boards, letters of
reprimand, 15-6 investigations). Correctly,
the commander decided to keep FOIA
processing within the G-1.

12

Of course, you need to be the team
player your commander and staff colleagues
need you to be, but you must also be on
guard when performing other staff’s duties.
Mission creep can last for years and strain
your office’s limited resources and time. It
can also produce overburdened subordi-
nates, which can lower morale quickly.

Servant Leadership

Develop Y our Subordinates:
It Is Not All About You
Some senior legal advisors presume their
commander only wants to receive legal
advice directly from them. That’s a false
presumption. While some issues certainly
demand input directly from the senior legal
advisor, those are generally infrequent.
Commanders are in the business of
developing subordinates, and the best
commanders enable subordinates to engage
in the fray. They expect the same from you.
This lesson hit home when I was in
my first job advising a 2-star commander;
I knew my chief of justice was better
prepared than [ was to answer the flurry
of questions we would face. In our office
call with the commanding general (CG),
my young major began briefing actions.

Throughout the meeting, the CG gave me
occasional glances as [ sat, mostly silent and
uncomfortable, and allowed the major to
field the questions.

As we left the CG’s office, he motioned
for me to stay behind. Halfway expecting to
be fired or at least scolded, he nodded in the
direction of the departed major and whis-
pered, “That was good leadership.” Not only
did that lesson never leave me, but it also
inspired me to find opportunities for those
who would benefit from them and who, in
many cases, knew the issues or the subject
matter better than I did. It was a powerful
and productive lesson that benefitted me
greatly as a senior legal advisor and com-
mander.

With the tables turned, I understood
that my SJA colonel was not the only one
on my team with a voice, a keen intellect,
and an ability to convey complex issues and
recommendations. I was delighted to hear
from his deputy, section heads, and espe-
cially junior captains. I also ensured my SJA
knew that I viewed that as good leadership.

Conclusion

We live in exciting but dangerous and
complicated times. Commanders need
their legal advisor to provide sound, timely
advice to make informed decisions. Legal
advisors can best serve their commander
and subordinates by following the Corps’s
four constants and the principles outlined
above. Doing so ensures that the JAG
Corps will retain its reputation as a group
of trusted professionals willing to provide
premier legal services to defend the U.S.
Constitution and keep America safe. TAL

MG (Ret,) Dyer recently retired as the
Commander of the 108th Training Command in
Charlotte, North Carolina.

BG Deegan is the Assistant Judge Advocate
General for Military Law and Operations
(Individual Mobilization Augmentee) at the
Office of The Judge Advocate General at the
Pentagon.
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What's It Like?

Robo Gen' from a Legal Exchange Officer in

the United Kingdom

By Lieutenant Colonel Christopher M. Chatelain

The U.S. Army Judge Advocate General’s
(JAG) Corps has more than 9,700 active
duty, Reserve, National Guard, and

civilian attorneys, legal administrators, and
paralegals.” Of this population, only four
serve as legal exchange officers, with three
of these positions created in the past five
years.” Two of those exchange positions
help maintain the “special relationship™
between the United States and the United
Kingdom (U.K.). Not surprisingly, the JAG
Corps’s small but growing prioritization of
exchange officers comes at a time when the
Department of Defense placed increased
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importance on interoperability with allies
and partners.’ In an era of heightened
geopolitical competition between major
powers, adversary exploitation of rapidly
evolving domains and technologies, and
instability from transboundary challenges,
unity of effort between allies and partners
has never been so complex or important
for U.S. national security interests. This
article seeks to demystify legal exchange
officer positions—explaining how and why
the Military Personnel Exchange Program
(MPEP) works, highlighting how the JAG
Corps leverages legal exchange officers,
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(From left to right) Maj. Steve Warburton, then-MA]
Chris Chatelain, Maj. James Trescothic-Martin,

and Capt. Kathleen Brook attend the British Army
Legal Services 75th Anniversary Dinner in London,
England. (Photo courtesy of author)

and then illustrating how these efforts
translate into legal interoperability by way
of example with the British Army Legal
Services (ALS).

U.S. law and policy authorize and
govern U.S. exchange officer positions.
Exchange officers typically serve as part of
a reciprocal, one-for-one exchange of U.S.
and partner-nation army personnel.” Sec-
tion 311 of Title 10 of the U.S. Code creates
The Defense Personnel Exchange Program
(DPEP) as a security cooperation program
permitting mutual exchange of defense
personnel.® Based on this authorization, the
Secretary of Defense delegated authority
to administer the MPEP, a component of
DPEP, to the Service secretaries via Depart-
ment of Defense Directive 5230.20.° Based
on this delegation, the U.S. Army governs
its contribution to the MPEP through Army
Regulation 614-10."

The MPEP has three primary purposes
to help achieve national security cooper-
ation goals and combatant commanders’
theatre campaign plans. First, the MPEP
strengthens alliances and coalitions by
building partner capacity and maintaining
or enhancing friendly relationships.!!
Second, the MPEP increases U.S. and
partner-nation cooperation by integrat-
ing U.S. and partner-nation personnel.'?
Third, the program prepares U.S. officers
and noncommissioned officers for future
assignments in support of multinational
operations."’

Many stakeholders have responsibil-
ities related to executing the MPEP. The
deputy chief of staff (DCS), G-3/5/7 has
general staff responsibility for the Army
MPEP." The Army Service Component
Commands (ASCCs) develop, plan, and
integrate Army exchange programs that
support their combatant commanders’
theatre campaign plan.” Through the
ASCCs, the DCS, G-3/5/7 serves as the
lead agent for negotiating MPEP memo-
randa of agreement (MOAs) with partner
nations.'®

Once the DCS, G3/5/7 establishes
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Members of the 3rd United Kingdom Legal Branch (wearing 1st Cavalry Division baseball hats) pose with members of the 1st Cavalry Division Office of the Staff
Judge Advocate after Exercise WARFIGHTER 23.4 at Fort Cavazos, Texas. (Photo courtesy of author)

a country program, U.S. Army Human
Resources Command (HRC) selects and
assigns U.S. Army personnel for the MPEP
positions."” Positions are nominative, and
HRC must ensure that MPEP nominees
satisfy the selection criteria outlined in
the exchange program’s corresponding
MOAs."® Once HRC identifies nominees,
the ASCCs forward their information to
the partner/host nation for approval or
disapproval.” For Army legal exchange
officers, the Talent Management Office
performs these duties for HRC.?° Simulta-
neously, partner nations’ military attachés
submit their Army exchange personnel
nominees to the recipient Department of
the Army (DA) command and through
the DCS, G-2 for approval.! Once nations
agree upon specific exchange personnel,
ASCCs have overall responsibility for
MPEP coordination and support activities
within their combatant commands’ area of
responsibility.?

Recognizing the importance of allies
and partners, the JAG Corps leverages the
MPEP to enhance legal interoperability.
The JAG Corps Strategy highlights that
“lallliances and partnerships are among the
greatest sources of our military strength.”?
Accordingly, the JAG Corps contributes
to maintaining and expanding the Army’s
network of allies and partners through the
interrelated concepts of security cooper-
ation and legal interoperability.? With
exchanges being one of the JAG Corps’s
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five legal interoperability lines of effort
(LOEs),” legal exchange officers constitute
a critical component of the JAG Corps’s
contribution to multinational interopera-
bility.

The JAG Corps defines legal interop-
erability as “[t]he achievement of shared
understanding of respective authorities,
permissions, restrictions, obligations,
and interpretations of international and
domestic law and policy that enables the
Combined Force to act together lawfully,
coherently, effectively, and efficiently, to
achieve tactical, operational, and strategic
objectives.”? Practically, this means that
“[w]e must be able to successfully support
the integration of allied and partner capa-
bilities into a single, lawfully-conducted,
unified operation across each and every
warfighting function.””

With ASCCs responsible for MPEP
programs within their theaters, the ASCCs’
Offices of the Staff Judge Advocate en-
sure that legal exchange officers’ security
cooperation and legal interoperability
activities align with their theater’s LOEs.
For example, the U.S. Army Europe and
Africa (USAREUR-AF) Office of the Judge
Advocate (OJA) nests its legal exchange
officers’ activities within USAREUR-AF’s
LOEs. One of those LOEs is to increase
the scale, capability, and interoperability of
allies and partners through activities such
as multinational exercises, multinational

training and education, and senior leader
engagements.”

These laws, policies, and procedures
result in one of the most impactful,
challenging, interesting, and rewarding
jobs that the JAG Corps has to offer. By
way of illustration, MPEP Position UK-69
establishes an exchange of national security
law attorneys between 3rd (U.K.) Division,
the U.K.’s warfighting division, and III Ar-
mored Corps.” The corresponding position
descriptions for the U.S. and British lawyers
focus on participation in partner country
exercises and enhancing legal interop-
erability through working-level defense
engagement.*

At the individual level, the judge
advocate (JA) exchange officer principally
works for the British Army. An MPEP
officer should not be confused with a liaison
officer. The ALS only has 109 lawyers,*
but they exchange one British attorney
to utilize a U.S. Army JA in their premier
warfighting division. As such, the JA must
pull their weight in the day-to-day work-
load expected of a British Army lawyer.
This includes deploying with British Army
division and brigade headquarters on
exercises, advising commanders on British
military disciplinary and administrative
law, attending and leading unit training,
attending routine divisional staff meetings,
maintaining marksmanship on an assigned
SA-80 assault rifle (comparable to the M4
carbine), participating in unit physical
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fitness sessions and British Army physical
fitness tests, and all the other tasks inherent
with being part of a British divisional staff
officer and British Army soldier.

Being a JA legal exchange officer,
however, involves more than being a legal
advisor for a foreign military. Interoperabil-

family developed roots in the U.K. that will
persist long after my tour.

Beyond these aims, a legal exchange
officer must leverage their connection
with the ASCC, and U.S. Army writ large,
to create opportunities that enhance the
procedural and human domains of interop-

In an era of heightened geopolitical competition

between major powers, adversary exploitation of rapidly

evolving domains and technologies, and instability from

transhoundary challenges, unity of effort between allies

and partners has never been so complex or important for

U.S. national security interests.

ity has three essential elements—technical,
procedural, and human.*? Fundamentally,
the human domain of interoperability
involves cultivating lasting personal and
professional relationships. Shared hardship
from field exercises, arduous professional
military education, and strenuous physical
training create enduring trust and confi-
dence within a team. Sharing a proverbial
and literal foxhole inherently brings people
together. I spent approximately a quarter
of my two-year assignment on various field
exercises, often living in crew shelters and
Warrior armored vehicles with British
soldiers of all ranks and backgrounds. I at-
tended the British Army Winter Mountain
Foundations Course, climbing the frigid
Scottish Highlands with fellow members
of the 3rd (U.K.) Division staff. And, I
sweated alongside the division staff during
grueling physical fitness sessions. In doing
so, I developed lifelong friendships based on
respect, trust, and confidence.

Moreover, maintaining the type of
enduring relationships envisioned by the
MPEP involves more than having a shared
military experience. The MOU that governs
the U.S.-U.K. program contains candidate
selection criteria aimed at rooting military
families in their host nation.” As such, my
family attended British schools, participated
in British sports groups, had British neigh-
bors, and attended British Army family
events. In doing so, my entire JAG Corps
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erability between organizations. The officer
should establish opportunities for combined
training between the United States and
allied nations, leveraging relationships to
optimize those opportunities for increased
interoperability. For example, I helped
generate short-term exchanges where JAs
accompanied ALS officers on British Army
warfighting exercises, and vice versa. In one
instance, [ worked with the Joint Readiness
Training Center JA observer coach/trainer
and a rotational brigade JA to embed an
ALS officer into the U.S. brigade legal
section during a training rotation at Fort
Johnson, Louisiana. Similarly, I worked
with the USAREUR-AF OJA and the 7th
Mission Support Command to embed a
Reserve JA with an ALS officer during a
British armored brigade combat team’s
warfighting exercise at Salisbury Plains
Training Area, England.

These short-term exchanges build
a wider bench of JAG Corps and ALS
officers with multinational expertise. The
opportunities provide first-hand insight
into their ally’s capabilities. They enable
an understanding of how an ally provides
legal support to operations. Finally, they
widen both armies’ networks of multi-
national lawyers for future operations
and exercises. Legal exchange officers are
uniquely situated to identify and create
these opportunities and see them through
to completion.

Army Lawyer

Likewise, with one foot in both
armies, an MPEP officer is uniquely
situated to unite key leaders and subject
matter experts from allied nations. For
example, I helped bring together Mr. Fred
Borch, our recently retired JAG Corps regi-
mental historian, field grade officers from
USAREUR-AF, and about a quarter of the
ALS’s officers, including the ALS head of
operational law, during an ALS-led staff
ride in Germany to study the International
Military Tribunal and subsequent Nurem-
berg trials occurring immediately after
World War II. This event aided JAG Corps
and ALS officers in building personal
relationships. It also provided the ALS
officers with unique insight into America’s
past contribution to international tribunals
and contemporary lessons learned from
the U.S. experience with the Guantanamo
Military Commissions.

Although a small contingent, legal ex-
change officers significantly increase legal
interoperability with partners and allies
at a time when national security requires
transformative cooperation.** To over-
come the most complex and grave threats
to rules-based international order in
recent history, like-minded allies and part-
ners are working collectively to address
our shared challenges.* This strategic goal
cannot be accomplished without legal in-
teroperability, which is the purpose of the
modest cohort of legal exchange officers.
The MPEP enables this cohort, thereby
providing the JAG Corps with a vital tool
to enhance multinational legal interopera-
bility in a direct and lasting way. Thus, to
our partners and allies working together
for a safer world, the senior JAs at the
Office of The Judge Advocate General and
ASCCs who support the MPEP program,
and the U.S., U.K., Australian, and Polish
legal exchange officers of past, present,
and future—THANK YOU, CHEERS, TA,
and DZIEKI! TAL

LTC Chatelain is the Deputy Chief of
Administrative Law for the Office of the Staff
Judge Advocate, US. Army Pacific, at Fort
Shafter, Hawaii. He previously served as the U.S.
Legal Exchange Officer to the 3rd (UK) Division
at Bulford Camp, United Kingdom.
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Notes

1. “Gen” is British Army slang for “trustworthy
information.” However, “gen” has varying degrees of
trustworthiness. “Scoff House Gen” has the lowest
degree of trustworthiness. “Scoff house” is slang for
“dining facility.” Telling incorrect “scoff house gen”
does not result in adverse social consequences except
for mild public ridicule. “Eyebrows gen” assures a
higher level of trustworthiness. If the “eyebrows

gen” turns out to be incorrect (also known as “duff
gen”), the person telling the “duff gen” must shave

off his or her eyebrows. “Robo gen” assures an even
higher degree of trustworthiness, such that a person
telling “robo gen” must shave his or her head to look
like Robocop without a helmet. The British Army

has other, less common adaptations of “gen,” which
vary based on unit. If the inaccurate or untruthful
individual fails to perform the consequence related

to the appropriate level of “gen,” significant social
implications ensue. Although the author did not suffer
any consequences from providing “duff gen,” these
assertions are nevertheless based on the author’s recent
professional experience as an exchange officer with
the British Army as part of the Military Personnel Ex-
change Program from July 2022-July 2024 [hereinafter
Professional Experiences].

2. JALS Strength Report, 2024 Worldwide Continuing
Legal Education, at slide 3 (Sept. 2024) (unpublished
PowerPoint presentation) (on file with author).

3. The JAG Corps has an O-5 stationed with the
British Army Headquarters, an O-4 stationed with

3rd (U.K.) Division, an O-4 stationed with the Polish
Armed Forces General Command, and an O-3(P)
stationed with 1st (Australian) Division. The position
with the 1st (Australian) Division is not reciprocal.
Additionally, the Bundeswehr has assigned a non-re-
ciprocal military legal advisor to The Center for Law
and Military Operations. Professional Experiences,
supranote 1.

4. See History of the US-U.K. Special Relationship and U.S.
Policy, U.S. EmBassy & ConsuLaTEs IN THE U.K., https://
uk.usembassy.gov/our-relationship/policy-history
(last visited Jan. 15, 2025).

5. U.S. DEP'T OF DEF., NATIONAL DEFENSE STRATEGY OF
THE UNITED STATES OF AMERICA sec. IV (2022) [here-
inafter NDS]; see also Secretary Hegseth’s Message to the
Force, U.S. DeP'T OF DEF. (Jan. 25, 2025), https://www.
defense.gov/News/Releases/Release/ Article/ 4040940/
secretary-hegseths-message-to-the-force.

6. NDS, supra note 5, sec. II.

7.U.S. DEP'T OF ARMY, REG. 614-10, ARMY MILITARY
PERSONNEL EXCHANGE PROGRAM WITH MILITARY SERVICES
oF OTHER NATIONS para. 1-6 (14 July 2011) [hereinafter
AR 614-10].

8.10 U.S.C. § 311; see U.S. Dgr. Sec. Coop. Un1v.,
HANDBOOK, SECURITY COOPERATION PROGRAMS 30 (2021).

9. U.S. DEP'T OF DEF., DIR. 5230.20, VISITS AND ASSIGN-
MENTS OF FOREIGN NATIONALS (22 June 2005).

10. See AR 614-10, supra note 7.
11. Id. para. 1-5(b).

12. Id. para. 5(c).

13. Id. para. 5(d).

14. Id. para. 1-4(b).

15. Id. para. 1-9.

16. Id. paras. 1-4(b)(2), 2-1, 2-2(7)(c) (the DCS,
G-3/5/7 also obtains concurrence from the Office of
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the Secretary of Defense Policy before finalizing or
altering programs).

17. Id. para. 3-2.

18. Id.; see also Memorandum from James Hennessey Jr.
& Timothy Thompson, subject: Memorandum of Un-
derstanding Between the Government of the United
States and the Government of the United Kingdom of
Great Britain and Northern Ireland on the Reciprocal
Exchange of Army Personnel, sec. IV (17 Feb. 1988)
[hereinafter U.S.-U.K. MOU].

19. AR 614-10, supra note 7, para. 3-3.

20. Professional Experiences, supra note 1.
21. Id. paras. 2-2(f), 5-3.

22. Id. para. 1-4(g).

23. OFF. oF THE JunGte Apvoc. GEN., THE STRATEGY OF
THE JUDGE ADVOCATE GENERAL'S COrPs 2022 [hereinafter
JAGC STrATEGY].

24.1d.

25. Lieutenant Colonel Andrew Farquhar & Lieu-
tenant Colonel Christopher T. Franca, U.S. Army JAG
Corps & British Army Legal Services Exchange Officer
Working Group, at slide 7 (May 2022) (unpublished
PowerPoint presentation) (on file with author).

26. THE JupGe Apvoc. GEN.’s LEGAL CTR. & ScH.,
U.S. ArMY, BEST PRACTICES OF MULTINATIONAL LEGAL
INTEROPERABILITY SMARTBOOK A-3 (2024).

27. Lieutenant Colonel Justin Marchesi, Foundations of
Multinational Legal Interoperability, ARMY Law., no. 5,
2021, at 2, 3.

28. U.S. Army Europe and Africa, USAREUR-AF
AOR and Operational Approach, at slide 2 (May 2023)
(unpublished PowerPoint presentation) (on file with
author).

29. See Memorandum from Deputy Chief of Staff,
G-3/5/7, subject: Execution Approval for a Reciprocal
Military Personnel Exchange Program Position with
the United Kingdom (U.K.-69) (June 8, 2020).

30. See Position Description, U.K.-69, Deputy Chief
of Staff, G-3/5/7, subject: For U.S. Army Participant
with the British Army; Position Description, U.K.-69,
Deputy Chief of Staff, G-3/5/7, subject: Position
Description for British Army Participation with the
U.S. Army.

31. E-mail from Major Matthew Gosnell to author
(Aug. 23, 2023) (on file with author).

32.U.S. DEP'T OF ARMY, REG. 34-1, INTEROPERABILITY
para. 1-8(c) (9 Apr. 2020).

33. U.S.-U.K. MOU, supra note 18, sec. 4(a)(v).

34. THe WHITE HoUsE, NATIONAL SECURITY STRATEGY 16
(Oct. 2022).

35. NDS, supra note 5, at 14.
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“ENTERTAININELY WRITTEN, BRILLIANTLVINSIGHTFULY
BENERAL STANLEY MCCHRYSTAL (RE

COL KEITH MENIGHTINGALE (RET)

Book
Review

Rebirth into New
Domains

A Review of Phoenix Rising:
From the Ashes of Desert One
to the Rebirth of U.S. Special
Operations

By Major Sydney M. Haanpaa

Given the nature of operations, the object of
planning is not to eliminate uncertainty but to
develop a framework for action in the middle

of it!
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Rebirth into Multiple and
All-Domain Operations
Keith Nightingale’s Phoenix Rising” is a com-
pelling account of the planning, training,
and execution of Operation Eagle Claw. As
the deputy operations officer of the Joint
Task Force (JTF), Nightingale provides
a first-hand account of the operation
through personal journal entries. Phoenix
Rising then transitions to an opinionated,
linear account of the institutional barriers
and biases that subsequently undermined
the full effectiveness and utilization of
Special Operations Forces (SOF) up until
Operation Neptune Spear against Osama
Bin Laden in 2011. Nightingale proffers
that although Operation Eagle Claw was
ultimately unsuccessful in rescuing the
Iranian hostages, the “disaster of Desert
One worked as the catalyst” that enabled
the creation of the Joint Special Operations
Command, the ultimate success of Opera-
tion Neptune Spear, and the “rise of SOF as
a valued part of the defense establishment.™

Upfront, Nightingale clearly articulates
that the diary entries reflect his in-the-
moment perception of issues and indi-
viduals.* Filled with pithy and satirical
commentary, his entries are honest, unapol-
ogetic, and refreshingly relatable for anyone
who has served as a junior staff officer. For
example, he aptly describes how observers
in a small meeting room line the wall, “all
eagerly leaning forward to be included in
the deliberating of the almighty” while
musing that their “primary contribution
is to raise the carbon dioxide level.” On
another occasion, he recalls the staff taking
bets on how long it would take before an
unprofessional cup on the briefing table is
noticed, musing, “Do people of such rank
and position have a sense of humor? (Later,
yes it was noticed, empirical evidence
indicates that a sense of humor was not
present).” Moreso, his reflections highlight
the intangible importance of creativity,
resourcefulness, and dedication when
it comes to solving novel, complex, and
dynamic issues.

Prospective readers should not turn
to Phoenix Rising for an objective or linear
account of Operation Eagle Claw. Instead,
military readers should critically evaluate
Nightingale’s conclusions” as significantly
influenced by the thematic frustrations that

he experienced as the deputy operations
officer. Therefore, this review will draw
from both Nightingale’s subjective reflec-
tions and the Special Operations Review
Group’s Rescue Mission Report (Holloway
Report) to highlight two critical concepts
of joint operations: command and con-
trol (C2) and interagency coordination.

As multi-domain® and joint all-domain’
operations become a strategic priority for
the Department of Defense, Nightingale’s
account is an example for judge advocates
(JAs) of how C2 and interagency coordi-
nation can either frustrate or reinforce
mission success. In turn, JAs will be able to
identify unknown risks, forecast the asso-
ciated impact, and appropriately advise in a
dynamic, multi-domain or joint all-domain
environment.

“Get Your C2 Right Up-Front™"°
Understanding a command structure or the
nature of the command’s relationship to
other commands is impactful in all stages
of an operation, from planning to execu-
tion. As a joint function, the concept of C2
encompasses the operation of a joint force,
the exercise of authority over subordinate
forces, and a means for allocating resources
and managing risk."" It is also an element of
joint planning that is usually identified as
part of the operational design and refined
for each course of action developed in the
planning process."

Aptly titled “In the Beginning,”?
Nightingale’s first entry draws the audience
into the conception of Operation Eagle
Claw. The requirement is simply stated: “to
rescue the hostages in Iran.”" Nightingale
asserts that there was no available capability
to action the requirement. Specifically, the
Joint Chiefs of Staff “concluded it had in
reality no capabilities other than nuclear
weapons or mass conventional forces,
neither of which were rational tools to
respond.””® Then-Army Chief of Staff,
General Edward Meyer, issued the initial
planning guidance: “We need a specialized
force for a reasonable chance to free our
hostages.”¢ The scope and understated
complexity of the Joint Chiefs’ intent was
refined by the JTF planners, “Fly 15,000
miles around the world, the last 850 miles
in hostile airspace, and arrive undetected
... . Free, without injury, 60+ American

17



citizens from their guards without injury
to any civilians . . . .”"” The planners then
identified the forces and capabilities in their
operational approach, outlined the course
of action, and memorialized their work

in “the Book.”® While Nightingale recalls
that “the Book” annotated each critical
commander decision point, it is unclear if
the concept ever included an outline of the
JTF’s command structure or the supporting/
supported relationships between other
command elements."

The palpable tension between compo-
nents rears its head as the JTF shifts into
exercising the plan with the identified mo-
bility assets and ground forces. The training
is the first time that the individual elements
would “confirm their planning assumptions
and coalesce to work out joint issues.”
Accordingly, the helicopters aboard the
USS Nimitz were directed to stress the
equipment to determine the assets’ lim-
itations and expose risks.?' Despite such
direction, the JTF commander is informed
that the Nimitz commander did not comply
with training profiles.”” Although the JTF
elevated the issue to the Joint Chairman
and the commander-in-chief of the Pacific
Command was directed to comply, the JTF
was prohibited from visiting the ship to val-
idate the training. Subsequently, when the
mission launched, none of the helicopters
had flown more than ninety minutes.* As
highlighted by Nightingale, the mechan-
ical issues encountered during mission
execution would have been identified with
the proper training.* Arguably, a clearly
defined command relationship would
have also reinforced the JTF mission as a
priority.

Interestingly, Nightingale never
reflects on how a defined C2 within the
planning and training phase of the opera-
tion could have reduced friction. Although
Nightingale dismisses the conclusions of the
Holloway Report because its outcome was
“pre-ordained and lacked real integrity,””
the report does fairly identify C2 as an issue.
Specifically, the Holloway Report determined
that C2 relationships beneath the JTF com-
mander were “not clearly emphasized” and
became “tenuous and fragile at intermediate
levels.”? The report further discusses how
the lack of clear command relationships
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impacted the planning, training, and execu-
tion phases of the operation.”

Thus, Phoenix Rising serves as a
cautionary tale for any JA serving on a joint
staff or in a unit involved in multi-domain
operations. In a focus paper on C2 in a joint
environment, the Joint Staff J7 notes that
“form follows function” when crafting a
task organization.” Rather than relying on
established task organizations, flexible and
adaptable C2 is created when the organi-
zation takes into account how the “logical
battlespace geometry” aligns with a concept
of an operation.”” Instead of defining C2
upfront to ensure “unity of command of
the force and unity of effort with partners,”
Nightingale’s account assumes that the very
existence of the JTF inherently created
relationships with other commands.*

Just as Nightingale’s JTF planned a rescue
mission “before Joint,’ Nunn-Cohen, and
Goldwater-Nichols were on the books,”!
multi-domain and joint all-domain opera-
tions will likely present nuanced and novel
questions about C2 structures.*

“I Thought We Were on
the Same Team”**
Although Phoenix Rising broadly showcases
the importance of interagency cooperation
for joint operations, a critical reader will
recognize the delicate nuances involved in
unified action. Current joint doctrine pro-
vides a suggested framework for planners,
but application requires that a practitioner
consider the following, at a minimum:
‘What is the overall U.S. Government
strategy? What are the missions of specific
agencies, and how will that drive their
perspective on success? What external
factors shape that agency or organization’s
interpretation of the strategy?**
Specifically, Phoenix Rising includes
two vignettes to consider: the Department
of State’s complete lack of cooperation and
the Central Intelligence Agency’s (CIA)
tenuous cooperation. From the begin-
ning of Operation Eagle Claw, planners
struggled with the lack of intelligence on
the exact location of the hostages.* This
critical information requirement lingered
as an outstanding question throughout
the majority of the planning, training, and
execution of the operation.*® Although
it was generally known that the hostages

were being detained at the U.S. embassy,
the absence of a precise location within the
twenty-seven acre complex or details on the
internal structure of the embassy buildings
increased the risk and lowered the probabil-
ity of operational success.”’

Nightingale recalls how attempts to
liaise with the Department of State were
abruptly terminated after two weeks of
initial cooperation due to the increasingly
“hostile” and “uncooperative” nature of the
State employees.*® He questioned the lack
of cooperation, musing, “I thought we were
on the same team . . . . It’s their employees
who are hostages, and we (the military) are
working to bring them back.™’

While at face value, the frustration is
reasonable, it is based on a flawed assump-
tion that the Department of State shared his
perspective, specifically, that the military
was the best method to achieve the strate-
gic goal of freeing the hostages. In reality,
the Secretary of State, Cyrus Vance, was
a staunch supporter of negotiation and
diplomacy as the most successful means
of resolving the hostage crisis.” Thus, as
the JTF was being established in mid-No-
vember 1979, the Department of State was
working on diplomatic resolution through
negotiations with Iranian foreign ministers
and prioritizing diplomatic sanctions over
military solutions.” While Nightingale
conjectures that the Department of State’s
non-participation was a result of either
personalities or “historic antipathy toward
‘things military,” a more interesting analysis
would be a reflection of how the diverging
priorities could have been enjoined under a
unified line of effort.*

Nightingale’s account also identifies
the CIA as an uncooperative stakeholder.
The CIA was initially invited to the
table because “[it] was a true joint in-
terdepartmental effort” and the agency
was the proponent of the best possible
intelligence.” Yet, Nightingale described
meetings with the Agency men as “the lon-
gest-running non-conversation in the same
language ever held in this building,” and
generally unproductive.* He theorized that
the lack of information was compounded by
the intelligence community’s competing de-
sire to retain the integrity of their assets.*
Additionally, he believed the lack of cooper-
ation was influenced by the prevailing belief
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that the military operation would never be
approved.* Although Nightingale’s astute
perception is actually reinforced in the CIA
director’s recollection of the crisis,* he fails
to consider the extent to which the JTF’s
organization impeded interorganizational
cooperation. Although intentionally limited
to a review of the Department of Defense,
the Holloway Report identified that the lack
of external “centralized and integrated
intelligence support” and the urgency of
planning requirements resulted in frag-
mented and undeveloped intelligence.* The
Holloway Report also proffers that an inter-
agency Intelligence Task Force would have
resolved this issue by creating a centralized
authority to supervise and coordinate the
various intelligence activities.*” While not
prescriptive, current joint doctrine also
underscores the importance of centralized
interorganizational cooperation within a
joint force command.*

Conclusion

Phoenix Rising offers a rare, unfiltered
perspective on Operation Eagle Claw. Al-
though the book’s discussion of the special
operations enterprise culminates with the
successful Operation Neptune Spear, it also
serves as an example of important con-
siderations as the Department of Defense
shifts focus to multi-domain and joint
all-domain operations. In multi-domain
operations, there will likely be uncertainty
about who owns C2 over the operation
and the supporting or supported organiza-
tions. Multi-domain and joint all-domain
operations will also likely involve personnel
from a variety of entities beyond the joint
force. Understanding the nuances and com-
plexities that Nightingale faced during the
planning and execution of Operation Eagle
Claw will only better inform JAs’ perspec-
tives as the military paradigm undergoes
another transformation. TAL

MA] Haanpaa is a student in the 73d
Graduate Degree Program at The Judge
Advocate General’s Legal Center and School in
Charlottesville, Virginia.
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In Memoriam

Remembering the Recently Departed Members of the

Regiment

By Dr. Nicholas K. Roland, Ph.D.

The following members of our Regiment,
in alphabetical order, passed away in 2024.

ACEVEDO, Kenneth (1972-2024). Master
Sergeant (MSG) Kenneth “Ace” Acevedo of
Arnold, Pennsylvania, passed away on 26
November 2024. He was fifty-one years old.

MSG Acevedo was born on 17 De-
cember 1972 in New York, New York. He
enlisted in the U.S. Army in 1990, and his
military assignments included assistant op-
erations noncommissioned officer (NCO),
U.S. Army Reserve Legal Command,
Gaithersburg, Maryland; paralegal non-
commissioned officer in charge (NCOIC),
U.S. Army Reserve Legal Command,
Gaithersburg, Maryland; paralegal NCOIC,
U.S. Army Central, Camp Arifjan, Kuwait;
and paralegal NCO, 10th Legal Operations
Detachment, Gaithersburg, Maryland. MSG
Acevedo was assigned to the U.S. Army
Reserve Legal Command at the time of his
death.

MSG Acevedo graduated from the
Senior Leader Course, Advanced Leader
Course, and Basic Leader Course. His
military awards include the Meritorious
Service Medal (x2), Army Commendation
Medal (x3), Army Achievement Medal (x4),
Army Reserve Components Achievement
Medal (2d Award), Army Superior Unit
Award, National Defense Service Medal
(x2), Global War on Terrorism Expedi-
tionary Medal, Global War on Terrorism
Service Medal, NCO Professional Develop-
ment Ribbon (x3), and the Army Service
Ribbon.

He is survived by his parents, Domingo
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Acevedo and Lydia Rodriguez of Puerto
Rico, and his in-laws, Bruce and Helen
Kozik of Pennsylvania. He is preceded in
death by his wife, Laura Ann Kozik, and
brother, Wilfredo “Freddie” Acevedo.!

BEN JAMIN, Brandon Taylor (1994-
2024). Staff Sergeant (SSG) Brandon Taylor
Benjamin of Fort Benning, Georgia, passed
away on 17 February 2024. He was thirty
years old.

SSG Benjamin was born in Glovers-
ville, New York, on 3 February 1994 to
Kendall Wade Benjamin and Tina Sawyer
Benjamin. Upon graduation from high
school in 2012, he enlisted as a paralegal
specialist in the U.S. Army.

His previous military assignments
include senior drill sergeant, 2d Squad-
ron, 15th Cavalry Troop, Fort Benning,
Georgia; drill sergeant, 2d Squadron, 15th
Cavalry Troop, Fort Benning, Georgia;
paralegal NCO, 2d Battalion, 5th Special
Forces Group, Fort Campbell, Kentucky;
paralegal NCO, 65th Medical Brigade,
Camp Humphreys, Republic of Korea;
paralegal specialist, 65th Medical Brigade,
Camp Humphreys, Republic of Korea;
and paralegal specialist, 1st Battalion,
509th Infantry Regiment, Fort John-
son, Louisiana. He graduated from the
Advanced Leaders Course, Basic Leaders
Course, Drill Sergeant School, and Air-
borne School.

His military awards and decorations
include the Army Commendation Medal
(three oak leaf clusters), Army Achievement
Medal (2 oak leaf clusters), Army Good
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Conduct Medal (3x), National Defense
Service Medal, Iraq Campaign Medal with
Campaign Star, Global War on Terrorism
Service Medal, Korean Defense Service
Medal, NCO Professional Development
Ribbon, Army Service Ribbon, Overseas
Service Ribbon, and the Army Parachutist
Badge.

Brandon is survived by his wife, Erika
Benjamin; his son, Alexander Benjamin;
his stepson, Calvin Neill; and his parents,
Kendall and Tina Benjamin.?

BROWN, Henry L. (1925-2024). Colonel
(COL) (Retired) (Ret.) Henry “Roy” L.
Brown of Huntsville, Alabama, passed away
on 21 January 2024. He was ninety-eight
years old.

COL (Ret.) Brown was born on 5 April
1925 in Great Falls, South Carolina, to
William Henry Brown and Edna Tarlton
Brown. He graduated from Great Falls High
School in 1943 and joined the U.S. Navy on
4 April 1943. COL (Ret.) Brown served on
the USS Yorktown (CV-10), participating
in the Philippine operation, Iwo Jima, and
Okinawa Campaigns. He was also part of a
force that occupied Japan immediately after
the end of World War II. Following the
end of WWII, he earned his bachelor’s de-
gree from the University of South Carolina
under the GI Bill and graduated from the
University of South Carolina School of Law
in 1951.

COL (Ret.) Brown joined the U.S.
Army Judge Advocate General's (JAG)
Corps in 1955, serving more than twen-
ty-two years before he retired from military
service. During his time with the JAG
Corps, he served at Fort Benning, Georgia;
Fort Jackson, South Carolina; The Judge
Advocate General's School in Charlottes-
ville, Virginia; Huntsville, Alabama; and
the Pentagon. He served overseas tours in
Italy, Vietnam, and Hawaii. After retiring
from the Army, he continued practicing law
in Huntsville. COL (Ret.) Brown received
a multitude of medals and commendations
for his exemplary military service in both
the U.S. Navy and the U.S. Army, including
four Legion of Merit awards. Over the past
decade, he served on the board of directors
for the USS Yorktown (CV-10) Association,
now a Medal of Honor Museum in Charles-
ton Harbor.
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COL (Ret.) Brown is survived by his
wife of almost sixty-seven years, Lucy
Clardy Brown; his children, Jessica B.
Arenth (Roy), Melissa B. Gilliland, and
Stephanie B. Patton; six grandchildren; and
thirteen great-grandchildren.?

CHRISTIAN, Chad Ryan (1987-2024).
Chad Ryan Christian passed away on 25
March 2024. He was thirty-seven years old.

Mr. Christian was born on 26 January
1987 in Huntsville, Alabama, to Robert and
Marsha Christian. He attended the Univer-
sity of Alabama in 2010, graduating with a
bachelor of science in finance and opera-
tions research and a bachelor of science in
applied finance. Mr. Christian joined the
Reserve Officers’ Traning Corps (ROTC)
and was subsequently commissioned as a
second lieutenant into the U.S. Army. As a
Funded Legal Education Program recipi-
ent, he attended Vanderbilt Law School in
Nashville, Tennessee, where he graduated
with his juris doctor in 2018.

Mr. Christian’s military assignments
include contract law attorney, Army
Contracting Command, Redstone Arse-
nal, Alabama; trial counsel, 1st Infantry
Division, Fort Riley, Kansas; military
justice attorney, 1st Infantry Division, Fort
Riley, Kansas; legal assistance attorney, 1st
Infantry Division, Fort Riley, Kansas; ma-
neuver branch officer-in-charge (OIC), 7th
Army Training Command, Rose Barracks,
Germany; company executive officer, 172d
Infantry Brigade, East Camp, Germany; and
platoon leader, 2d Battalion, 28th Infantry
Regiment, Grafenwoehr, Germany.

Mr. Christian’s military awards and
decorations include the Bronze Star, Army
Commendation Medal (5th Award), Army
Achievement Medal (2nd Award), Mer-
itorious Unit Citation, National Defense
Service Medal, Global War on Terrorism
Service Medal, Afghanistan Campaign
Medal (two campaign stars), Humanitarian
Service Medal, and Combat Action Badge.
He also graduated from the Officer Basic
Course and the Air Assault Course.

He is survived by his wife, Rachel; his
parents, Robert and Marsha Christian; his
brothers, Alan (Kristin) Christian and Tan-
ner (Claire) Christian; his sisters, Amanda
(John) Evans and Whitney (Huy) Huynh;
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his nephews, nieces, grandmother, and
many beloved aunts, uncles, and cousins.*

CULLEN, Peter Martin (1959-2024).
COL (Ret.) Peter M. Cullen of Washington,
D.C,, passed away on 5 January 2024. He
was sixty-four years old.

COL (Ret.) Cullen was born in Toledo,
Ohio, on 8 November 1959 to Patrick and
Doreen (Greasley) Cullen. He grew up in
Portstewart and Castlerock, County Derry,
Northern Ireland, attending boarding
school at St. MacNissi’s College, Garron
Tower. He attended University College
in London, England, where he earned a
bachelor of laws in 1981. He attended the
University of Maine School of Law in
Portland, Maine, where he earned his juris
doctor in 1985.

COL (Ret.) Cullen was commissioned
in the U.S. Army JAG Corps in September
1985. His military assignments included
chief, U.S. Army Trial Defense Services,
Fort Belvoir, Virginia; executive officer,
Office of The Judge Advocate General, Pen-
tagon; staff judge advocate, 101st Airborne
Division (Air Assault), Fort Campbell,
Kentucky; chief, combat developments,
The Judge Advocate General’s Legal Center
and School, Charlottesville, Virginia; staff
judge advocate, 2d Infantry Division, Camp
Red Cloud, Republic of Korea; deputy staff
judge advocate, 101st Airborne Division
(Air Assault), Fort Campbell, Kentucky;
chief, criminal law, XVIII Airborne Corps,
Fort Bragg, North Carolina; deputy staff
judge advocate, 2d Infantry Division, Camp
Red Cloud, Republic of Korea; plans officer,
Pentagon; Plans Officer, U.S. Army Legal
Services Agency, Falls Church, Virginia;
chief, military justice, Air and Missile
Defense Command, Darmstadt, Germany;
legal center OIC, Air and Missile Defense
Command, Babenhausen, Germany; branch
office OIC, Medical Command, Landstuhl,
Germany; trial counsel, Theater Army Area
Command, Kaiserslautern, Germany; and
chief, Administrative Law Division, Sup-
port Command, Kaiserslautern, Germany.
He graduated from the Army War College,
Command and General Staff College, the
Judge Advocate Officer Graduate Course,
Airborne Course, and Air Assault Course.
He retired on 31 October 2014 after more
than twenty-nine years of service.
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COL (Ret.) Cullen is survived by
his wife, Sarah Buescher; siblings, Kevin
(Lesley) Cullen of Noosaville, Queensland,
Australia, Una Perrin of Pentlepoir, Wales,
United Kingdom, Mark Cullen of Tenby,
Wales, United Kingdom, Christopher
(Suzanne) Cullen of Holywood, Northern
Ireland; and nieces and nephew Emily
Perrin, Isabella Cullen, and Tom Cullen.?

CULPEPPER, Deborah Ann (1947-2024).
Deborah “Deb” Ann Culpepper, of Yakima,
‘Washington, passed away on 7 April 2024.
She was seventy-six years old.

Ms. Culpepper was born on 23 August
1947 in Columbus, Indiana, as the first child
of Norman and Joan (Robinson) Edwards.
She received a bachelor’s degree in political
science from Vanderbilt University in 1969
and a juris doctor from the University of
Arkansas School of Law, where she met
her future husband and business partner,
Van Culpepper. Following law school,

Ms. Culpepper and her husband served

as judge advocates (JAs) in the Army JAG
Corps. Through that service, they had the
opportunity to live in multiple locations,
including Seoul, South Korea. Their final
assignment was in Tacoma, Washington,
after which the Culpeppers moved to
Yakima, Washington, and opened a law
practice and raised their children.

Ms. Culpepper is survived by her son,
Christopher; daughter, Elizabeth (Schiller);
granddaughters, Bella and Tessa; brother,
Mark (Martha) Edwards; and Max, her
beloved four-legged black labrador. She was
preceded in death by her parents and, in
2023, her husband of fifty years, Van.®

DARBASIE, Farley (1951-2024). MSG
(Ret.) Farley Darbasie, of Temple, Texas,
passed away on 11 August 2024. He was
seventy-three years old.

MSG (Ret.) Darbasie was born on 15
July 1951 in Trinidad to Cynthia Darbasie
and the late Daniel Darbasie. He dedicated
twenty-two years of his life to serving
proudly in the U.S. Army, where he honed
his leadership skills and developed a deep
appreciation for history and the arts.

MSG (Ret.) Darbasie enlisted in the
Army in 1978 as a legal specialist. His
military assignments included II Armored
Corps, Fort Cavazos, Texas; 25th Infantry
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MSG (Ret.) Farley Darbasie. (Credit: Legacy.com)

Division (Light), Schofield Barracks,
Hawaii; U.S. Total Army Personnel Com-
mand, Alexandria, Virginia; and 3d Infantry
Division, Katterbach, Germany. After
retiring from the military, he transitioned
into a new chapter as a tax preparer at Fort
Cavazos, a role in which he continued to
serve his community with diligence and
care.

Beyond his professional achievements,
MSG (Ret.) Darbasie’s passions extended
into art, history, and chess. His love for
chess reflected his strategic mind, always
seeking out the next move both on the
board and in life, teaching others the beauty
of patience and foresight.

MSG (Ret.) Darbasie is survived by
his wife, Jenee Steadman; his daughter,
Danielle; his mother, Cynthia; his sister,
Dianne; and his brother, Curtis.’

DEBERRY, Thomas Patrick (1943-2024).
COL (Ret.) Thomas Patrick Deberry of
Marietta, Georgia, passed away on 1 July
2024. He was eighty-one years old.

COL (Ret.) DeBerry was born at Camp
Wheeler, Georgia, on 26 May 1943. He was
the only child of Thomas Graham DeBerry
and Henrietta Wolfe DeBerry. He grew up
in Morgantown and Fairmont, West Vir-
ginia. He attended West Virginia University
and West Virginia University College of
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Law. After graduation, he joined the U.S.
Army JAG Corps.

COL (Ret.) DeBerry served in the Viet-
nam War and in assignments at The Judge
Advocate General’s School in Charlottes-
ville, Virginia, and Fort Huachuca, Arizona,
among many others. He especially enjoyed
his tenure as the staff judge advocate in
West Berlin, Germany, at the height of the
Cold War. He received many honors and
decorations, including the Legion of Merit,
the Bronze Star, the Meritorious Service
Medal, and the Army Commendation
Medal.

Following his retirement from the
Army, he worked as an assistant profes-
sor of law and associate director for the
Institute for Continuing Legal Education of
the State Bar of Georgia. He later started a
business that provided continuing legal ed-
ucation. He also opened his own law office
in the Atlanta area and practiced for many
years in business law, workers’ compensa-
tion, and veterans’ affairs.

COL (Ret.) DeBerry will be remem-
bered for his sense of humor, keen intellect,
and curiosity. He was a marksman, sailor,
traveler, conversant in German, and an avid
coin collector. He is survived by his wife,
Mary Wood DeBerry; three daughters and
two sons-in-law; eight grandchildren; and
three great-granddaughters.?

DURKEE, Victor Earl (1996-2024).
Sergeant (SGT) Victor Earl Durkee of
Memphis, Tennessee, passed away on 12
April 2024. He was twenty-seven years old.

SGT Durkee was born on 28 July 1996
in Memphis, Tennessee, to Mark and Lori
Durkee. He enlisted in the U.S. Army in
January 2016, serving as an infantryman
with the 82nd Airborne Division, where
he deployed to Afghanistan (2017-2018)
and Iraq (2020). SGT Durkee joined the
U.S. Army Reserve in 2020 as part of the
139th Legal Operations Detachment, where
he served as the NCOIC of the Milling-
ton, Tennessee, team and reclassified as
a paralegal specialist before becoming a
court reporter in 2022. SGT Durkee was
a member of the 139th Legal Operations
Detachment when he passed away.

SGT Durkee’s military awards include
the Army Commendation Medal with “C”
device, Army Commendation Medal (2d
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SGT Victor E. Durkee. (Credit: Dignity.com)

Award), Army Achievement Medal (3d
Award), Joint Meritorious Unit Award,
Army Good Conduct Medal, National
Defense Service Medal, Global War on
Terrorism Service Medal, Afghanistan
Campaign Medal with Campaign Star,
NATO Medal, and Inherent Resolve Cam-
paign Medal. SGT Durkee was authorized
to wear the Combat Infantryman Badge and
Parachutist Badge. He graduated from the
Basic Leader Course and Court Reporter
Course.

SGT Durkee is survived by his fiancée,
Lacey Davidson; his parents, Mark and
Lori Durkee; and his siblings, Josh and
Murphy Durkee, Kayla and Joe Steven-
son, Elijah Durkee, Jayden Johnson, Sam
Durkee, Emalee Johnson, Phillip Easter,
Thomas Wasmund, and Jamie Estep. SGT
Durkee also leaves behind grandparents,
aunts, uncles, cousins, nieces, nephews, and
countless friends, including his brothers
and sisters in arms.’

EDWARDS, Jules D. III (1957-2024).
COL (Ret.) Jules D. Edwards III of Lafay-
ette, Louisiana, passed away on 15 October
2024. He was sixty-six years old.

Jules D. Edwards III was born on 14
November 1957 in New Orleans, Louisiana,
to Jules D. Edwards Jr. and Lona Broussard
Edwards. He received his bachelor of arts

Lore of the Corps = Issue 1 = 2025



COL (Ret.) Jules D. Edwards. (Credit: City Court of
Lafayette, LA)

in sociology in 1981 and his juris doctor
in 1984 from Loyola University of New
Orleans. He earned a master’s degree in
strategic studies from the U.S. Army War
College in 2005.

After earning his law degree, he spent
several years in private practice. He worked
as an indigent defender in New Orleans,
an assistant district attorney, and counsel
to the Louisiana Senate Select Committee
on Crime and Drugs. He was elected to the
15th Judicial District Court in Lafayette,
Louisiana, as a state district court judge in
1993, rising to the position of chief judge
from 2001 to 2003. He retired from the
court in 2020 and became the Lafayette City
Court judge in 2023, a position he held until
his passing.

COL (Ret.) Edwards began his military
career in the U.S. Marine Corps Reserve in
1977, serving as a rifleman and a wireman
and attaining the rank of corporal. In 1981,
he began his career in the Louisiana Army
National Guard as a field artillery officer in
the historic Washington Artillery, the 141st
Field Artillery Battalion, in New Orleans,
Louisiana.

After completing the Judge Advocate
Officer Basic Course, COL (Ret.) Edwards
became an assistant staff judge advocate for
the 256th Infantry Brigade in 1986. He was

appointed as the brigade’s inspector general
in 1990 and was mobilized for Operation
Desert Shield/Storm. He also served as the
equal opportunity advisor for the Louisiana
National Guard.

In 2001, the Adjutant General of the
State of Louisiana appointed COL (Ret.)
Edwards to serve as the state judge advo-
cate, a position he held until his retirement
in 2007. He served as such during response
and recovery operations for Hurricane
Katrina. COL (Ret.) Edwards coordinated
with senior officials at the National Guard
Bureau in support of the effort to provide
additional troops, equipment, and JA
support to aid in the unprecedented relief
effort.

After his retirement, COL (Ret.) Ed-
wards continued to serve the military forces
of the State of Louisiana as a military judge
in a State Guard capacity.

He is survived by his wife of thirty-seven
years, Orida; their three children, Jules IV,
Juliesa, and Julien Sr.; and one grandson,
Julien Jr."°

GILLIGAN, Francis A. (1939-2024). COL
(Ret.) Francis “Fran” A. Gilligan of Arling-
ton, Virginia, passed away on 6 July 2024.
He was eighty-four years old and in his
sixty-seventh year of Federal service.

COL (Ret.) Gilligan enlisted in the New
York National Guard as a seventeen-year-old
in 1957, then commissioned through
ROTC as an infantry second lieutenant
from Alfred University in 1961. He delayed
his entry into active duty to attend law
school at the State University of New
York — Buffalo. While in law school, he was
selected for the new Excess Leave Program
and received a Regular Army Commission
on 5 September 1963. In addition to his law
degree, he earned his master of law degree
and doctor of juridical science from George
‘Washington University in 1970. He also
received a master of military art and science
degree from the Command & General Staff
College in 1978 and graduated from the
U.S. Army War College.

COL (Ret.) Gilligan served in the U.S.
Army JAG Corps for twenty-seven years
and held numerous positions, including
trial counsel, defense counsel, appellate
counsel, 101st Airborne Division staff
judge advocate, deputy commandant of The
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Judge Advocate General’s Legal Center and
School, chief of criminal law for the De-
partment of the Army and chairman of the
Joint Service Committee, and the Army’s
chief trial judge. After his prestigious mili-
tary career, COL (Ret.) Gilligan served for
fifteen years as the senior legal advisor at
the Court of Appeals for the Armed Forces.
Most recently, he served as the director of
training at the Office of Military Commis-
sions for almost eighteen years.

COL (Ret.) Gilligan was widely known
throughout the Department of Defense
as a military justice expert and a prolific
author, having written ten books, over
forty articles, and numerous Army publica-
tions on criminal law, evidence, and related
topics. A lifelong educator, he taught law
students, lawyers, and judges at numerous
institutions, including The Judge Advocate
General’s Legal Center and School, the
Army War College, the Universities of
Maryland and Virginia, Catholic Univer-
sity Law School, and George Washington
University Law School.

COL (Ret.) Gilligan is survived by his
beloved wife, Barbara, of sixty-three years;
his two daughters, Cheryl, and her spouse,
Phil Natsios, and Kelly, and her spouse,
Brigadier General (Ret.) Paul Bontrager;
four grandchildren (and spouses); and seven
great-grandchildren.!

GLADDING, Edward J. (1976-2024).
Major (MA]) (Ret.) Edward J. Gladding of
Nashville, Tennessee, passed away on 29
September 2024. He was forty-eight years
old.

MA]J (Ret.) Gladding was born on 31
January 1976 in Sacramento, California,
and grew up in Reno, Nevada. After gradu-
ating from Reno High School, he obtained
a degree in communications from the
University of Nevada, Las Vegas. He then
earned a law degree from the University
of the Pacific McGeorge School of Law in
Sacramento, California, where he excelled
in oral advocacy at mock trials and served as
an editor for the McGeorge Law Review.

After law school, he embarked on a
career as a litigation attorney in private
practice, but his desire to continue his
family’s legacy of military service led him to
join the U.S. Army JAG Corps in 2009. He
was stationed at various locations, including
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MAJ (Ret.) Edward J. Gladding. (Credit: Sykes Funeral
Home)

Fort Benning, Georgia; Fort Riley, Kansas;
Camp Carroll, Republic of Korea; Fort
Irwin, California; and Wiesbaden, Ger-
many, before concluding his career at Fort
Campbell, Kentucky.

Throughout his distinguished military
career, he received two Meritorious Service
Medals, three Army Commendation Med-
als, the National Defense Service Medal, the
Global War on Terrorism Service Medal,
the Korea Defense Service Medal, the Army
Service Ribbon, and two Overseas Service
Ribbons.

He is survived by his spouse, Christina
Gladding; his son, James Gladding; his
daughter, Catrina Gladding; his parents,
Edward and Phyllis Gladding; and his
brother, Ryan Gladding."

LOPEZ, Kristal (2004-2024). Specialist
(SPC) Kristal Lopez of Lancaster, South
Carolina, passed away on 19 March 2024.
She was nineteen years old.

Kristal Lopez was born in Louisville,
Colorado, on 18 September 2004 to Brenda
Lara and Victor Lopez. After graduating
from Lancaster High School, SPC Lopez en-
listed in the South Carolina Army National
Guard in February 2022.

SPC Lopez served as a paralegal spe-
cialist with the 151st Signal Battalion, South
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Carolina Army National Guard, Greenville,
South Carolina, at the time of her passing.
SPC Lopez is survived by her mother
and stepfather, Brenda Lara and Evaristo
Mejia Hernandez; her father, Victor Lopez;
two sisters, Karla Wilson and Elizabeth
Mejia Lara; her brother, Caleb Mejia Lara;
her maternal grandparents, Candelaria
Bastidas and Martin Lara; her aunt, Thalia
Lara; and her nephew, Ashton Wilson."

LORENZ, Theodore Ernest (1965-2024).
COL (Ret.) Theodore “Ted” Lorenz of Penn
Valley, Pennsylvania, passed away on 21
February 2024. He was fifty-eight years old.

COL (Ret.) Lorenz was born on 6
April 1965 in Hempstead, New York. His
family moved to Northern New Jersey later,
and he was class president and a champion
cross-country runner at Metuchen High
School. He graduated from high school in
1983, enlisted in the military in 1987, and
completed basic and advanced individual
training at Fort Jackson, South Carolina.
After his initial training, he served with
the New Jersey Army National Guard,
50th Armored Division, located in New
Brunswick, New Jersey. He received his
bachelor’s degree in political science from
the University of Maryland in 1987 and his
juris doctor, cum laude, from the Widener
University School of Law in 1992. He also
received a master of strategic studies, with
honors, from the U.S. Army War College
in 2020.

COL (Ret.) Lorenz served in the U.S.
Army Reserve for more than twenty-eight
years, retiring in December 2023. Prior
to his retirement, he was the staff judge
advocate for the 377th Theater Support
Command in New Orleans, Louisiana,
where he oversaw the legal operations for
the largest Reserve unit in the Depart-
ment of Defense. He also served as the
commander of the 87th Legal Operations
Detachment, headquartered in Salt Lake
City, Utah, and the deputy commander of
the 153d Legal Operations Detachment,
headquartered in Horsham, Pennsylvania.

In 2007, then-CPT Lorenz deployed
with the 82nd Airborne Division to
Afghanistan in support of Operation
Enduring Freedom, initially serving as a
command judge advocate at Kandahar Air-
field. He also served as the chief of claims
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while at Bagram Airfield, where he oversaw
claims operations for all of Afghanistan.
COL (Ret.) Further, Lorenz conducted
human rights training missions in Uganda
and Uzbekistan, as well as a humanitarian
assistance mission in Guatemala.

In his civilian capacity, COL (Ret.)
Lorenz served as the general counsel for
the Defense Acquisition University located
on Ft. Belvoir, Virginia. Prior to that,
he served as the senior associate general
counsel with the Defense POW/MIA
Accounting Agency and as an associate
counsel for the Defense Logistics Agency.

He is survived by his wife, Anne, and
two sons, Stephen and Brian."

MAXWELL, Philip (1977-2024). Lieu-
tenant Colonel (LTC) Philip Maxwell
passed away on 1 May 2024 in Alexandria,
Virginia. He was forty-six years old.

LTC Maxwell was born on 16 October
1977 in Superior Township, Michigan. In
1999, he graduated from Tufts University
with a Bachelor of Arts degree. In 2003, he
graduated with a master of public policy
degree, and in 2005, he graduated with a
juris doctor, both from the University of
Michigan. He subsequently received his
LL.M. from The Judge Advocate General’s
Legal Center and School in 2016.

LTC Maxwell began his military
service in 2006. After completing the Judge
Advocate Officer Basic Course, his first
duty station was Fort Sill, Oklahoma, where
he served as a legal assistance attorney and
command judge advocate for the 214th
Field Artillery Brigade. He then served as
trial counsel and assistant staff judge advo-
cate at the Military Surface Deployment &
Distribution Command at Scott Air Force
Base. LTC Maxwell was then assigned to
Eighth Army in South Korea as an ad-
ministrative law attorney, operational law
attorney, and chief of legal assistance. After
that, he served as a defense counsel and
senior defense counsel at Fort Sam Hous-
ton before being assigned as the chief of
administrative law for 1st Cavalry Division.
After completing the Graduate Course,
LTC Maxwell served as the brigade judge
advocate for the Combat Aviation Brigade,
4th Infantry Division, and subsequently
as a fellow at the International Institute
for Humanitarian Law in San Remo, Italy.
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After his year-long fellowship, he was
assigned as an assistant legal counsel at U.S.
Africa Command in Stuttgart, Germany.
LTC Maxwell’s final assignment was deputy
chief of plans within the Office of The
Judge Advocate General at the Pentagon.
He deployed to both Iraq and Afghanistan.

LTC Maxwell received numerous
awards and decorations during his career.
They include the Bronze Star Medal,
Defense Meritorious Service Medal,
Meritorious Service Medal (with four oak
leaf clusters), Army Commendation Medal
(with two oak leaf clusters), National De-
fense Service Medal, Afghanistan Campaign
Medal (with one bronze campaign star),
Iraq Campaign Medal (with one bronze
campaign star), Global War on Terrorism
Service Medal, Korean Defense Service
Medal, Military Outstanding Volunteer
Service Medal, Army Service Ribbon,
Overseas Service Ribbon (with Roman
numeral “5”), NATO Medal, Meritorious
Unit Citation (with one oak leaf cluster),
Parachutist Badge, and the Army Staff
Identification Badge.

LTC Maxwell was an empathetic and
selfless leader, a dedicated Soldier, and a
cherished member of the JAG Corps family.
He is survived by his son, Louis Titus
Maxwell, his father, Dr. Donald Maxwell,
and his siblings."?

MOORE, Jaime Alicia (1983-2024).

SSG Jaime Alicia Moore of Sweeny, Texas,
passed away on 19 April 2024. She was
forty years old.

SSG Moore, née McElyea, was born on
6 August 1983 in Athens, Alabama, to Alice
and James McElyea. She enlisted in the U.S.
Army in 2009 as a paralegal specialist.

SSG Moore’s military assignments
include paralegal NCO, Joint Communica-
tion Support Element, MacDill Air Force
Base, Florida; special victim paralegal, U.S.
Army Legal Services Agency, Fort Johnson,
Louisiana; paralegal NCO, 2d Stryker Bri-
gade Combat Team, Fort Carson, Colorado;
paralegal NCO, 4th Division Sustainment
Brigade, Fort Carson, Colorado; paralegal
specialist, 97th Military Police Battalion,
Fort Riley, Kansas; paralegal specialist, 1st
Infantry Division, Fort Riley, Kansas; and
paralegal specialist, 2d Infantry Division,
Camp Red Cloud, Korea. SSG Moore
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deployed to Afghanistan twice (in 2012 and
2014).

SSG Moore’s military awards and dec-
orations include the Army Commendation
Medal (with two oak leaf clusters), Army
Achievement Medal (with five oak leaf clus-
ters), Army Good Conduct Medal (fourth
Award), National Defense Service Medal,
Afghanistan Campaign Medal (campaign
star), Global War on Terrorism Service
Medal, Korean Defense Service Medal,
Noncommissioned Officer Professional De-
velopment Ribbon, Army Service Ribbon,
and the NATO medal. She was a graduate
of the Basic Leader Course and Advanced
Leader Course.

She is survived by her husband, Steven
Moore; son, Mason James Moore; parents,
Alice and James McElyea; sister, Tammi
Gates and brother-in-law, Mike; brothers,
Scott McElyea and sister-in-law, Susie;
Jimmy McElyea and sister-in-law, Cheryl;
Jeff McElyea and sister-in-law, Char; and
in-laws, Linda and Chester Moore.'

NEDEDOG, Daniel J. (1975-2024).
Sergeant First Class (SFC) (Ret.) Daniel J.
Nededog of Fayetteville, North Carolina,
passed away on 10 August 2024. He was
forty-eight years old.

SFC (Ret.) Nededog was born on 17
October 1975 to Antonio C. Nededog and
the late Delia S.N. Nededog. He enlisted in
the U.S. Army on 18 September 2008 and
served as an infantryman at Fort Richard-
son, Alaska. He later joined the JAG Corps
as a paralegal. SFC (Ret.) Nededog spent
most of his career at Fort Bragg, North
Carolina. He served as a senior brigade
paralegal with the 82nd Airborne Division.

SFC (Ret.) Nededog is survived by his
wife, Zina; his daughter, Erin; his father
and stepmother, Antonio C. and Ellen; his
brothers, sisters, and their spouses, An-
thony P. and Misty, Geraldine S.N. Serralta,
Marie N. and Francisco Guerrero, Denise
N. and Benjamin Eseroma, Andrew J. and
Imee, and Sean C. and Kayla; his mother-
in-law, Soledad “Laling” B. Duenas; his
brothers-in-law and their spouses, Steven
P. and Shannon Duenas, and Robert A. and
Deborah Duenas; and many other nephews,
nieces, cousins, friends, loved ones, and
Soldiers."”
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O’HARE, Patrick Dennis (1952-2024).
COL (Ret.) Patrick “Pat” D. O’'Hare of
Charlottesville, Virginia, passed away on 27
February 2024. He was seventy-one years
old.

COL (Ret.) O’'Hare was born on 7 De-
cember 1952 to Joseph and Joan Brannon
O’Hare. He obtained his bachelor of arts
from the University of Dayton in 1974 and
his juris doctor from Washington and Lee
University in 1982.

COL (Ret.) O'Hare served in the
JAG Corps for more than twenty years,
culminating in his final assignment as the
director of The Judge Advocate General’s
Legal Center in Charlottesville, Virginia.
He also served as the director of the
Combat Developments Department at The
Judge Advocate General’s Legal Center and
School in Charlottesville, Virginia; staff
judge advocate, National Training Center
and Fort Irwin, Fort Irwin, California;
regional defense counsel, Fort Lewis,
Washington; deputy staff judge advocate,
2d Infantry Division, Republic of Korea;
professor of law, Criminal Law Division,
The Judge Advocate General’s Legal Center
and School, Charlottesville, Virginia;
instructor, Criminal Law Division, The
Judge Advocate General’s Legal Center
and School, Charlottesville, Virginia; trial
attorney, U.S. Army Legal Services Agency,
Falls Church, Virginia; appellate attorney,
U.S. Army Legal Services Agency, Falls
Church, Virginia; trial counsel, Combined
Arms Center, Fort Leavenworth, Kansas;
and legal assistance officer, Combined
Arms Center, Fort Leavenworth, Kansas.
After his retirement from the military,
COL (Ret.) O'Hare continued his career as
a civilian at The Judge Advocate General’s
Legal Center and School in Charlottesville,
Virginia, where he retired in 2021.

He is survived by his beloved wife of
forty years, Sara Deaver O’'Hare, and son,
Patrick Andrew O’Hare, and daughter-
in-law, Emily, of Richmond, Virginia. He
is also survived by his brothers, Joseph
O’Hare III of Silver Spring, Maryland,
Kevin O’Hare of Falls Church, Virginia, and
Michael O’'Hare of Montgomery Village,
Maryland."

PARTIN, John Patrick (1944-2024). John
Patrick Partin of Columbus, Georgia, passed
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away on 22 November 1944. He was eighty
years old.

Mr. Partin was born on 27 July 1944
in Tullahoma, Tennessee. An excellent
student, he attended Vanderbilt University
and graduated in 1966. While at Vander-
bilt, he met his future wife, Vicky, and
was president of the Sigma Chi fraternity.
He then attained his juris doctor from the
University of Virginia in 1969.

Mr. Partin entered the U.S. Army JAG
Corps in June 1969 and began his career
at Fort Benning, Georgia. He served as
assistant trial counsel for the court-martial
of First Lieutenant William L. Calley from
his arrival at the post in September 1969
until the conclusion of the trial in March
1971.

After four years on active duty, Mr.
Partin was awarded the Meritorious
Service Medal and received an Honor-
able Discharge. In 1973, he joined a law
firm with Milton Hirsch, remaining in
Columbus, Georgia, and practiced law for
the next forty-four years. He held various
offices in the Columbus Bar Association,
including serving as president in 1993.

Along with his wife, Vicky, he was
very involved in philanthropy, his church,
and the local community. Mr. Partin was
an active member at St. Thomas Episcopal
Church, where he served as a lay reader,
eucharistic minister, and senior warden, as
well as on the Personnel and Endowment
Committees. He also served on the Dioc-
esan Council for the Episcopal Diocese of
Atlanta. Among other activities, he played
a key role in bringing Habitat for Human-
ity to Columbus and served as its first
president. John was a referee for youth and
high school soccer in the 1980s and 1990s,
held various positions on the Columbus
Community Development Advisory Coun-
cil, and was also a member of Beallwood
Area Neighborhood Development. In
2017, he delivered the 11th Annual George
S. Prugh Lecture in Military Legal History
at The Judge Advocate General’s Legal
Center and School about his experience
as assistant prosecutor in United States vs.
Calley.

He is survived by his wife of fif-
ty-seven years, Vicky; his son, Shane;
his daughter-in-law, Anne; and his two
brothers, Steve and Randy."”
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COL (Ret.) Joseph Anthony Piasta. (Credit: Daniels
Chapel of the Roses)

PIASTA, Joseph Anthony II (1951-2024).
COL (Ret.) Joseph “Joe” Anthony Piasta II,
of Santa Rosa, California, passed away on 6
July 2024. He was seventy-three years old.

COL (Ret.) Piasta was born on 11 July
1951 in Tulsa, Oklahoma. He was the oldest
of six children, with siblings John, Mary,
Fran, Karen, and Polly. The family moved
to Orange, California, where he excelled
academically and graduated from Servite
High School.

COL (Ret.) Piasta was the first in his
family to attend college, enrolling in the
University of San Francisco (USF), where
he served as student-body president, an
Army ROTC cadet, and a football player.
He graduated with honors from both
college and law school. At USF, COL (Ret.)
Piasta met and fell in love with his future
wife and native San Franciscan, Kathy
Portman. He later received a master of law
degree, summa cum laude, from George
Washington University.

COL (Ret.) Piasta joined the U.S. Army
JAG Corps in 1976 and moved to Fort
Belvoir, Virginia. He served on active duty
until 1981 and became an outstanding trial
counsel. After leaving active duty, he began
his private practice career of forty years,
including twenty-five years as an adjunct
professor at USF Law School. He built a
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reputation of professionalism, integrity, and
excellence across the local legal community.

COL (Ret.) Piasta also served in the
U.S. Army Reserve for thirty years. He
mobilized to active duty in 2003 for nine
months in support of Operation Iraqi Free-
dom, serving as the staff judge advocate for
the 91st Training Division. He took great
pride in training, mentoring, and inspiring
the next generation of military officers, in-
cluding three of his children, who served in
Iraq and Afghanistan and received Bronze
Star Medals. For his exemplary service, he
received several recognitions, including
the Legion of Merit, Meritorious Service
Medal, and Army Commendation Medal
(with two oak leaf clusters).

COL (Ret.) Piasta is survived by his
beloved wife, Kathy, of forty-eight years;
his seven children, Mary, Edward, Ann,
Theresa, Frank, Joan, and John; and his
nine grandchildren, Robert, Constantine,
William, Joseph, Colin, Violette, Elizabeth,
John, and Everett.?

RADOSH, Burnett H. (1935-2024). COL
(Ret.) Burnett H. Radosh passed away on 26
March 2024 in Arlington, Virginia. He was
eighty-eight years old.

COL (Ret.) Radosh was born on 29
March 1935 in New York, New York, to
Louis and Esther Radosh, and was raised
in Brooklyn and Neponsit, Queens. He
graduated with his bachelor’s degree from
the University of Chicago in 1953 and his
legum baccalaureus from the New York
University School of Law in 1956.

After graduating from law school, COL
(Ret.) Radosh joined the U.S. Army as an
enlisted Soldier, with infantry training at
Fort Benning, Georgia. He became a law
clerk in the Fort Benning JAG office, and
within six months of his enlistment, he was
appointed a first lieutenant in the Army
JAG Corps.

In 1961, COL (Ret.) Radosh moved
to France on the USNS Patch, a troop ship.
After two years in France, he was assigned
to Charlottesville, Virginia, and Fort Bragg,
North Carolina. While in North Carolina,
he spent one year with the 82nd Airborne
Division before being detailed to go on his
first tour to Vietnam. COL (Ret.) Radosh’s
second tour in Vietnam was with the 25th
Infantry Division at Ct Chi. Following his
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second tour in Vietnam, he was stationed in
Northern Virginia, where he held various
assignments, including working at the Pen-
tagon for the Office of The Judge Advocate
General. He retired from the U.S. Army on
30 June 1980.

COL (Ret.) Radosh is survived by his
two sons, Alaric and Jeremy, and their
families; his brother, Edward, and his fam-
ily; and his nephew, Lee, and niece, Laura,
along with their families.?!

RICHARDS, Kathryn Leigh (1978-2024).
Kathryn “Kate” Leigh Richards of Linden,
North Carolina, passed away on 25 May
2024. She was forty-five years old.

Ms. Richards was born on 22 July 1978
in Jonesboro, Georgia. She graduated with a
master’s degree in forensic psychology from
Argosy University.

Ms. Richards served as the victim/
witness liaison for I Corps, Joint Base
Lewis-McChord, Washington, before being
medically retired in April 2020. Prior to
serving as the I Corps victim/witness liaison,
Ms. Richards worked for the U.S. Attorney’s
Office in Flagstaff, Arizona, a maximum-se-
curity prison in South Carolina, and the
U.S. Attorney’s Office in Alaska as a victim
advocate. She dedicated her career to being
a victim advocate, providing support and
compassion to those in need.

Ms. Richards is survived by her
husband, Norman (Norm) Richards; their
daughters, Addison Grace Richards and
Sophia Ann Richards; her mother, Marilyn
Manning Plunkett; her sister and broth-
er-in-law, Allison and Lee Attaway, and
their son, Kyle Attaway; her sister, Jessica
Plunkett; her best friend, Shannon Johnson,
and multiple aunts, uncles, and cousins.?”

ROSENSHEIN, Norman (1943-2024).
Norman Rosenshein passed away on 22
April 2024. He was eighty years old.

Mr. Rosenshein was born in Mon-
ticello, New York, on 25 April 1943. He
lived in Woodburne, New York, until 1964,
when he was drafted during the Vietnam
War. After being discharged in 1966,
he moved to Elizabeth, New Jersey, and
started working at Columbia Broadcasting
System (CBS). In 1967, he married Freda
M. (Plotkin) Rosenshein, and they settled in
Elizabeth. They had two daughters, Esther
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Mr. Norman Rosenshein. (Credit: Jewish War
Veterans of the USA Foundation)

and Belle. He left CBS in 1980 to become
the vice president of engineering at Unitel
Video. In 2001, his granddaughter, Flora,
the joy of his life, was born. Freda and
Norman stayed in Elizabeth until 2003,
when they moved to Linden, New Jersey.
In 2006, they moved to Charlottesville,
Virginia, and Mr. Rosenshein began
working for the U.S. Army at The Judge
Advocate General’s Leadership Center and
School as a senior television engineer.

Mr. Rosenshein was involved in
community service, particularly with The
Jewish War Veterans of the United States.
He held every post, including national
commander, and was dedicated to making
sure veterans received the rights and ben-
efits to which they were entitled. He will
always be remembered as a kind and loving
man who always had a smile for everyone.
He believed in giving everything he could,
and he always did. Mr. Rosenshein is
survived by his wife, Freda; his daughters,
Esther and Belle; his granddaughter, Flora;
his brothers, Joel and Alan; and many
nieces, nephews, and cousins.”

SMITH, Matthew Louis (1987-2024).
SFC Matthew Louis Smith of Kapolei,
Hawaii, passed away on 22 April 2024. He
was thirty-seven years old.
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SFC Matthew Louis Smith. (Credit: Epps Funeral
Home)

SFC Smith was born on 8 January 1987
in Lake Wales, Florida. He graduated with
a bachelor of arts in legal studies from the
University of Central Florida in 2009 before
enlisting in the U.S. Army in 2013.

SFC Smith’s military assignments
included administrative law paralegal,
Headquarters, U.S. Army Pacific, Fort
Shafter, Hawaii; military justice NCO,
8th Theater Sustainment Command, Fort
Shafter, Hawaii; court reporter, 8th Theater
Sustainment Command, Fort Shafter,
Hawaii; military justice operations NCOIC,
8th Theater Sustainment Command, Fort
Shafter, Hawaii; and court reporter, Fort
Cavazos, Texas. SFC Smith was among
the first enlisted Soldiers to apply—and be
selected—for the Funded Legal Education
Program in 2020. SFC Smith was two
weeks shy of graduating law school from
the University of Hawaii at the time of his
passing.

SFC Smith was a recipient of the inau-
gural Judge Advocate Legal Services Award
in 2019. He graduated from the Advanced
Leader Course, Court Reporter Course,
and Basic Leader Course. His military
awards include the Meritorious Service
Medal, Army Commendation Medal, Army
Achievement Medal (with two oak leaf
clusters), Army Good Conduct Medal (2d
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Award), National Defense Service Medal,
Global War on Terrorism Service Medal,
NCO Professional Development Ribbon
(x2), and Army Service Ribbon.*

STUDER, Eugene Amandus (1947-2024).
LTC (Ret.) Eugene “Gene” Amandus Studer
passed away on 1 November 2024 at his
home on Vashon Island, Washington. He
was seventy-seven years old.

Raised in a military family, LTC (Ret.)
Studer was born on 20 September 1947 at
Fort Monmouth, New Jersey, to Rosario
(Duarte) Studer and COL (Ret.) Robert
Studer (U.S. Army). He was the oldest of
four, with two sisters, Rita and Maria,
and his brother, Mark. LTC (Ret.) Studer
followed his father’s path into the U.S.
Army, attending St. John’s University in
Minnesota for one year before attending
the United States Military Academy. While
at the academy, he met the love of his
life, Nancy Marilyn Feyereisen. After he
graduated and commissioned as a second
lieutenant, they were married on 6 June
1970 at Fort Myer, Virginia. They had three
children: Jennifer, Matthew, and Marah.

A Soldier and scholar, LTC (Ret.)
Studer dedicated his life to the pursuit of
justice. He graduated from Santa Clara Uni-
versity Law School with a juris doctor in
1977 and furthered his legal education with
an LL.M. from the University of Pennsylva-
nia in 1983. Primarily serving as a defense
attorney, LTC (Ret.) Studer’s military
service was varied and complex. He retired
from the Army in 1992 after twenty-two
years of active-duty service. LTC (Ret.)
Studer continued his career in medical mal-
practice at the U.S. Attorney’s office, where
he served as an assistant U.S. attorney. He
then moved to Abbey, Putnam, Albo, and
Causey law firm, practicing maritime and
personal injury law, defending workers and
the underserved. He spent the final part of
his career practicing medical malpractice
law at the Johnson, Graffe, Keay, Moniz &
Wick law firm.

LTC (Ret.) Studer was preceded in
death by his parents, COL (Ret.) Robert
Studer, Rosario Duarte Studer, and his
sister, Rita Dudley. He is survived by his
wife, Nancy Marilyn Studer (Feyereisen);
his children, Jennifer Studer (Peter) Hous-
ton, COL (Ret.) Matthew (Kari) Studer,
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and Marah (Sebastien Gaetan) Studer; his
former son-in-law, Stewart (Jody) Todd;
his brother, Mark (Nancy) Studer; his
sister, Maria Studer; and his grandchildren,
John Houston, Alex Todd, Emily Houston,
Owen Todd, Maxwell Studer, Ellery Studer,
Vivian Studer and Milo Studer.?

TICHENOR, Carroll Jay (1939-2024).
COL (Ret.) Carroll “Cal” Jay Tichenor
passed away on 3 June 2024. He was eighty-
four years old.

COL (Ret.) Tichenor earned a
bachelor’s degree in accounting from the
University of Oregon. He worked during
college as a communications clerk for the
Oregon State Police Office before earning
his juris doctor from the University of
Oregon School of Law. He was admitted to
the State Bar of Oregon in 1964.

After graduating from law school,
COL (Ret.) Tichenor began his legal career
as a commissioned officer for the U.S.
Army JAG Corps. He served in Vietnam
and was the lead prosecutor for the trial
of COL Oran K. Henderson, the brigade
commander during the My Lai massacre.
Another career highlight was his service
as the staff judge advocate for U.S. Eighth
Army (Korea) from 1987 to 1989. He re-
ceived many decorations and honors during
his thirty years of service and was respected
by his peers, subordinates, and command-
ing officers throughout his military career.
He retired from active duty in 1994. For a
man who did not particularly enjoy travel,
he lived and served with his family in five
countries and eleven U.S. states.

COL (Ret.) Tichenor began his civilian
service by working as a deputy district
attorney, and he was eventually elected as
a circuit court judge in Yamhill County. He
retired in 2015, yet he continued to serve as
a senior judge. He reluctantly fully retired in
2018 to work on his golf game, cheer on his
adored U of O Ducks, and spend time with
his family.

COL (Ret.) Tichenor is survived by his
beloved wife, Sue; his daughter, Dena, and
her partner, Robin; his daughter, Dawn,
and her husband, Tom; his daughter,
Darcy, and her husband, Andy; his loving
son-in-law, Mark; his sixteen brilliant
grandchildren; his two devoted and possibly
better golfer brothers, Don and John, and

Army Lawyer =

their lovely wives, Carol and Ann; and his
many nieces and nephews.*

WOLF, Myron Auer (1946-2024). Myron
“Mickey” Auer Wolf passed away on 30
September 2024. He was seventy-seven
years old.

Mr. Wolf was born in Cincinnati,
Ohio, on 11 October 1946 to Aileen
Schaengold Wolf and Stuart Auer Wolf. He
served as a legal clerk in the U.S. Army and
was part of the prosecution team for the
trial of William Calley in 1971. He gradu-
ated from Miami University in 1968 and
the University of Cincinnati College of Law
in 1975 after his service in the Army. He
planned to be an attorney from a young age,
and he accomplished that goal and practiced
law in Hamilton, Ohio, for forty-two years.
He was president of the Butler County Bar
Association and served on the Hamilton
Community Foundation scholarship com-
mittee. He moved to Marco Island, Florida,
in 2017 when he retired from the practice
of law.

Mr. Wolf’s family was an important
part of his life. He was a loving hus-
band and a devoted father. He was an
avid sports fan and loved watching the
Cincinnati Bengals and The Ohio State
University football teams. Mr. Wolf was
an avid reader, movie-goer, and fan of
Broadway theatre. In early life, he played
squash, tennis, and golf, and he took up
running. He enjoyed fishing, boating, and
world travel. Keeping in touch with family
and friends was paramount to him.

Mr. Wolf is survived by his wife of
fifty-five years, Sara Straight Wolf; their
two sons, Michael Wolf of Chicago and
Stephen Wolf of Los Angeles; Stephen’s
partner, Sebastian Korob; his sister, Jac-
queline (Thomas) Kihm; and his aunt and

cousins.?” TAL

Dr. Roland is the Regimental Historian,
Archivist, and Professor of Legal History and
Leadership at The Judge Advocate General’s
Legal Center and School in Charlottesville,
Virginia.
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Lore of the Corps

Coming Full Cirele

Governor Bert Combs’s Journey from Fort Knox to Kentucky

Leadership and Back

By Mr. Brandon Borgemenke

On a sunny May afternoon in 1960, Gover-
nor Bert T. Combs stood on the grounds of
Fort Knox, dedicating a new grave marker
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for Abraham Lincoln’s grandmother,
Bathsheba Lincoln.' This moment, bridging
Kentucky’s past and present, also served

Governor Bert T. Combs. (Credit: Abbie Rowe)

as a poignant reminder of Combs’s own
journey; from a young Army judge advocate
(JA) to the Commonwealth’s highest office,
Combs gravitated back to this familiar
military installation as governor years after
his formative service in the Nation’s oldest
law firm. Combs’s story is one of coming
full circle, a journey that began and ended
with service, both in and out of uniform,
animated by the desire to be a force for
justice.

Bert Thomas Combs was born in 1911
in Manchester, Kentucky, tucked away in
the lush mountains of eastern Kentucky.
Academic excellence and a strong work
ethic marked his early life. In high school,
Combs and his sister rode their pony, lov-
ingly named “Turkey,” to school, allowing
him to graze in the woods near the school.?
Combs worked his way through college,
first at Cumberland College and then at the
University of Kentucky Law School, where
he graduated second in his class in 1937.*
This legal education would prove invaluable
in his future military and political careers.

When World War II erupted, Combs
answered the Nation’s call. Leaving his
Prestonsburg law practice in September
1942, he enlisted in the U.S. Army as a pri-
vate.’ The events at Pearl Harbor prompted
Combs’s desire to contribute to the war
effort and moved him to join the Service.®
Combs matriculated into the Army through
the Volunteer Officer Candidate program.’
Initiated in 1942, the program allowed
men who had previously been deferred
from military service to apply for officer
training.® Under this scheme, candidates
like Combs could enter basic training with
the opportunity to attend Officer Candidate
School and retain the option to return to ci-
vilian life if not selected or commissioned.’

After completing his basic training
at Aberdeen Proving Ground, Maryland,
Combs attended Officer Candidate School
in 1943 at the Judge Advocate General’s
School in Ann Arbor, Michigan, for
training to become a JA.® Graduating as a
second lieutenant in three months’ time,
Combs was assigned to Fort Knox, his
first-choice duty station.'" At Fort Knox,
Combs served as the staff judge advocate,
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which allowed him to drive to Lexington
every weekend to visit his wife, Mabel, and
newborn daughter, Lois."

By early 1945, then-First Lieutenant
Combs served in the South Pacific on
General Douglas MacArthur’s staff in the

particularly in his emphasis on the rule of
law and equitable application of justice.
During his tenure as governor,
Combs’s journey came full circle, bringing
him back to Fort Knox. The 1960 dedica-
tion of Bathsheba Lincoln’s grave marker

His journey from Army private to JA captain, from wartime

legal investigator to peacetime governor, exemplifies how

military legal service can prepare individuals for future

challenges in c¢ivilian government.

War Crimes Department.'® Rising to chief
of the investigating section, Combs assisted
in the investigation and prosecution of
Japanese war criminals." This role allowed
him to apply his legal expertise to complex
international legal issues, an experience that
would later prove valuable in his political
career. His exemplary service earned him
the Bronze Star and the Philippine Medal of
Merit."* Combs was promoted to captain in
the fall of 1945." As a JA, Combs honed his
legal skills by working in military justice as-
signments to operational law assignments.
Upon his discharge in 1946, Combs
decided to return home to Kentucky."” This
homecoming set the stage for his rapid
ascent in Kentucky’s legal and political
spheres. He resumed his law practice in
Prestonsburg, served as city attorney and
Commonwealth’s attorney, and, in 1951,
filled a vacancy on the Kentucky Court of
Appeals (then the state’s highest court).'® In
each of these roles, Combs drew upon his
JAG Corps experience and applied the dis-
cipline, attention to detail, and legal acumen
he developed during his military service.
Combs’s gubernatorial ambitions
emerged in 1955, though his initial bid was
unsuccessful.’” Undeterred, he ran again in
1959 and emerged victorious.” As governor
from 1959 to 1963, Combs left an indel-
ible mark on Kentucky by championing
education, conservation, and infrastructure
improvements.”' His approach to gover-
nance was notably influenced by his legal
background and JAG Corps experience,

was more than a historical commemora-
tion; it symbolically linked Combs’s civilian
leadership to his military and legal roots.?
Standing on the grounds upon which he
once served as a young staff judge advocate,
now as the Commonwealth’s highest-rank-
ing official, Combs embodied the ideal of
the citizen-Soldier turned public servant.
This event at Fort Knox encapsulated

the essence of Combs’s remarkable jour-
ney. From a young man leaving home to
serve his country as a military lawyer to a
seasoned leader returning to honor the past
and shape the future, Combs’s life traced

a path of service that continually brought
him back to his Kentucky roots and legal
foundations.

Combs’s story resonates with JAs who
parlay their military legal experience into
public leadership roles. His journey from
Army private to JA captain, from wartime
legal investigator to peacetime governor,
exemplifies how military legal service can
prepare individuals for future challenges in
civilian government.

Bert T. Combs passed away in 1991 at
the age of eighty, leaving behind a legacy
of service both in and out of uniform.
Yet, his story did not end there. In a fitting
tribute, part of the Mountain Parkway—a
highway system he championed as gov-
ernor—was renamed the Bert T. Combs
Mountain Parkway.?* This highway, like
Combs’s own journey, connects the rural
Eastern Kentucky of his youth with the
broader world he came to serve, much as
his JAG Corps experience connected his
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local legal knowledge with a global perspec-
tive.

Today, as JAs continue to mill about
the offices, fields, and forests at Fort Knox,
they unknowingly follow in the footsteps of
a man who began his own journey of ser-
vice on those very grounds. Bert Combs’s
life serves as an inspiring example for
military lawyers and all Service members of
how one can translate military legal expe-
rience into meaningful civilian leadership,
and how the call to serve can bring us full
circle, back to where we began. TAL

Mr. Borgemenke is a 3L at Indiana University
Maurer School of Law in Bloomington, Indiana.
He served as a 2024 summer legal intern at Fort
Knox, Kentucky.
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A US. Army AH-64 Apache assigned to 1-229th Attack Battalion “Tigarsharks,” 16th Combat Aviation Brigade, 7th Infantry Division, prepares to perform a deck
landing on the USS Ronald Reagan (CVN 76) during deck landing qualifications while underway in the Strait of Juan de Fuca. (Credit: SGT Brandon Bruer)

Practice Notes

A Waterproof Guide to the Law of the
Sea and the Law of Naval Operations

By Colonel Susan McConnell and Lieutenant Colonel John C. Tramazzo

The U.S. Army’s primary mission is to “organize, train, and equip
its forces to conduct . . . land combat.” However, no military
Service can ignore the “interconnectedness of sea and land.” A
majority of people on earth live on land masses near or surrounded
by water.? Further, recent incidents involving cutting undersea
cables, which impact communications on land, and ground-based
attacks on commercial vessels in the Red Sea highlight the domain
overlap.*

Indeed, as Field Manual 3-0 reflects, the Army must be
prepared to operate in a maritime environment.® The maritime
domain includes littoral regions where salt water and wind might
impact operations on land. It also includes the Arctic region, where
ice can render roadways, seaports, and airfields unusable. In a
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future armed conflict, Army forces may be required to conduct
offensive operations under these conditions, and they may be
required to defend against enemy amphibious assaults. In our view,
Army commanders and staffs, including judge advocates (JAs),
must grapple with the unique challenges associated with the sea.
This includes understanding the law of the sea and the law of naval
operations.

We had the pleasure of studying these issues at the U.S.
Naval War College from August 2022 to June 2023.° The U.S.
Navy’s Senior Service College (i.e., the College of Naval Warfare)
and Intermediate-Level Education Course (i.e., the College of
Naval Command & Staff) are co-located at Naval Station New-
port in Rhode Island. Senior officers from all six Services and
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approximately seventy nations attend the
“senior course,” while officers in the grade
of O-4 from all Services and approximately
ninety nations attend the “junior course.”
The core curriculum for each cohort
includes military history, strategic theory,
security decision-making, joint maritime
operations (including operational maritime
law), and leadership in the profession of
arms.”

After a year of considering strategic,
operational, and some tactical-level issues
from a naval perspective, we compiled a
list of materials and recommendations for
Army JAs interested in learning more about
the law of the sea and the law of naval
operations and for those who may provide
legal advice in support of multi-domain
operations in the future.

The Law of the Sea

The contemporary law of the sea proceeds
from the three 1958 Geneva Conventions
on the Law of the Sea.® Those treaties left
several critical issues (e.g., the width of
“territorial seas”) unsettled. Thus, between
1973 and 1982, the United Nations (U.N.)
convened a conference to update the 1958
treaties.” The resulting U.N. Convention
on the Law of the Sea (UNCLOS) came
into effect in 1994 after ratification by the
requisite sixty countries.'

UNCLOS is considered a constitu-
tion for the world’s oceans, including the
airspace above and the seabed and subsoil
below them. Although the United States
has not ratified UNCLOS, it recognizes that
most of the Convention’s provisions reflect
customary international law (CIL) and are
binding on all nations."" The 2022 National
Security Strategy includes a vow that the
United States will “stand up for freedom of
navigation and overflight, support environ-
mental protection, and oppose destructive
distant water fishing practices by upholding
international laws and norms, including
the customary international law rules in
[UNCLOS]."?

UNCLOS and CIL govern military
operations in the maritime domain, which
includes “the oceans, seas, bays, estuaries,
islands, coastal areas, seabeds, and litto-
ral zones, including the airspace above
these geographical areas.”® UNCLOS and
CIL also regulate maritime navigation,

LEGAL BOUNDARIES OF THE OCEANS AND AIRSPACE

OUTER SPACE

NATIONAL
-«

INTERNATIONAL

Y
A

AIRSPACE

<t 24 NM —>

AIRSPACE

HIGH SEAS e
=

TerRITORIAL SEA | CONTIGUOUS ZONE
LAND «—— 12 NM >

l«— ExcLusivE ECONOMIC ZONE —>

< 200 NM

mZ—rrmwn>»wm

j€——— CONTINENTAL SHELF

~==—

THE AREA

>

NM = NAUTICAL MILE

U.S. Dep't oF Navy T aL., NWP 1-14M, THe CommaNDER's HANDBOOK ON THE Law oF NavaL Operations 1-3 (Mar.

2022).

commerce, and the conservation, regula-
tion, and exploitation of ocean resources."
Understanding this body of law is critical
considering ongoing disputes and malign
behavior in vital locations like the South
China Sea and the Persian Gulf."* As some
scholars have argued, “[ T]he threat of
naval war is growing.”'® Additionally, as the
Arctic Ocean melts, the law of the sea will
impact how states traverse newly navigable
waterways and conduct or protect new
commercial activity."”

To deepen their understanding of the
law of the sea, we recommend that prac-
titioners read the full text of UNCLOS,'®
the 1983 U.S. Ocean Policy Statement,"’
Senate Treaty Document 103-39,% the 1989
USSR-U.S. Joint Statement with Attached
Uniform Interpretation of Rules of Interna-
tional Law Governing Innocent Passage,*'
and the U.S. Position on UNCLOS (pre-
pared in 2021 by Professor Raul (Pete)
Pedrozo for the Stockton Center’s Interna-
tional Law Studies).?> We also recommend A
Practical Guide to the Law of the Sea by James
P. Benoit,? Tuft University’s internet-based
policy primer on the law of the sea,* and
The Law of the Sea and Naval Operations, a
straightforward law review article written
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in 1997 by Professors John Astley III and
Michael N. Schmitt.” These documents
and resources are vital to understanding the
laws applicable to the maritime domain.

The Law of Naval Operations

The Navy proclaims it will “fly, sail, and
operate—safely and responsibly—wherever
international law allows.”* Many other
nations’ navies do the same. Navigational
freedom allows access to strategic areas of
the world, facilitates support of deployed
forces, enables military forces to operate
worldwide, and ensures uninterrupted
global commerce.” However, this freedom
is increasingly under threat. As the Chief
of Naval Operations wrote in his 2021
Navigation Plan, “China and Russia are
undermining the free and open conditions
at sea that have benefited so many for so
long.” The growing challenges that these
nations and their actions bring to freedom
of navigation have an outsized impact on
U.S. maritime operations. Unlike land
operations, which occur on states’ territory,
only some naval operations occur in areas
subject to the territorial sovereignty of
states. Many naval operations occur in areas
not subject to the territorial sovereignty
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7th Special Forces Group performs an amphibious assault demonstration during the Hyundai Air and Sea
Show and U.S. Army SaluteFest in Miami Beach, FL. (Credit: MSG Justin P. Morelli)

of any state (i.e., international waters and
international airspace). Military interac-
tions in these global commons are ordinary
occurrences for naval personnel, which is
why an understanding of the law of naval
operations is essential for them.

The law of naval operations includes
those facets of international law, U.S.
domestic law, U.S. military regulations, and
the domestic law of other nations affecting
military planning and operations at sea.
During the deterrent or pre-hostilities
phase of an operation, naval forces must
respect the sovereignty of nations regarding
their national airspace and territorial seas.”’
During the hostilities phase of an operation,
when the law of armed conflict (LOAC)
governs the situation, the movement of
military forces may be conducted without
regard to the sovereign territorial rights of
the enemy belligerent nation.** However,
the traditional sovereignty of other states
(e.g., neutral states) must continue to be
respected as a matter of law.*!

To deepen an understanding of these
foundational legal principles, we recom-
mend that practitioners review the Second
Geneva Convention,*” the 2023 Newport
Manual on the Law of Naval Warfare,” the
Chief of Naval Operations’ 2024 Navigation
Plan,* the 2022 U.S. Indo-Pacific Strategy,”
Navy Warfare Publication 1-14M (The
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Commander’s Handbook on the Law of Naval
Operations),* the Newport Rules of Engage-
ment Handbook™ (particularly its provisions
on maritime operations), and the U.S.
Freedom of Navigation Program.*®

The Army’s Role in the
Maritime Domain
Finally, as Field Manual 3-0 makes clear,
“Army and joint force planning must reflect
an understanding of the dynamic nature of
the threats and constraints to land forces
in maritime regions.”” Army forces rely
on maritime capabilities for deployment
and sustainment.** Maritime forces depend
on the joint force for protection and to
“secure geographic choke points,” “influence
populations,” and “mitigate long timelines
associated with maritime movement.”"

The Army is adapting its doctrine
to integrate with the Navy’s “distributed
maritime operations” concept, which relies
on small, dispersed naval formations.*
Additionally, the Army must prepare to
support the U.S. Marine Corps’s “expedi-
tionary advanced base operations” (EABO)
concept, which relies on “stand-in forces” in
the littorals and the U.S. Air Force’s “agile
combat employment” (ACE) concept.®
Army forces can enable maritime opera-
tions in multiple ways. Some of these ways
include attacks against land-based threats to

naval assets, protecting ports and defending
land areas that control maritime choke
points, denying maritime areas with sur-
face-to-surface fires and surface-to-air fires,
integrating joint all-source intelligence to
identify threats to maritime capabilities,
and providing directed logistics support to
maritime-oriented forces operating from
land. The Army’s multi-domain task forces,
for example, are designed to support the sea
Services with long-range fires and non-
kinetic capabilities (e.g., electronic warfare
support, cyber and space operations).*

JAs supporting multi-domain op-
erations must be prepared to advise on
issues relating to expeditionary basing
and operational contracting; information
operations; strikes against maritime targets;
rules applicable to stopping, boarding, and
searching vessels; rules applicable to the
treatment of shipwrecked persons; sup-
port to displaced civilians; and command
authorities (rules of engagement, collective
self-defense, detention operations, etc.). By
articulating the legal bases for operations,
JAs can enable warfighting commands and
counter adversaries’ incorrect claims that
U.S. forces act in violation of international
law. The legitimacy of U.S. operations is
tied to international law and the narratives
around it.

We recommend that Army JAs famil-
iarize themselves with Joint Publication
3-32 (Joint Maritime Operations),* Army
Field Manual 3-0’s provisions relating to
the maritime domain, particularly chapter
7 (Army Operations in Maritime Environ-
ments),* and other Services’ multi-domain
operating concepts.”’

Conclusion

The United States is a maritime power

that relies on the sea for food, security,
projecting power, and facilitating economic
prosperity. The oceans connect societies
and businesses and create opportunities for
cooperation, even with strategic compet-
itors. The U.S. military plays a vital role

in defending our Nation’s access to the sea
by ensuring the openness of these massive
global commons. Army forces are rapidly
posturing to enable operations in the mari-
time domain, particularly in the Indo-Pacific
theater, where China seeks to degrade

U.S. influence and impede its freedom of
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movement. Army JAs must also prepare
to enable multi-domain operations across
the competition continuum. An under-
standing of the law of the sea and the law
of naval operations is vital in this “decisive

decade.”® TAL

COL McConnell is the Staff Judge Advocate
for XVIII Airborne Corps at Fort Bragg, North
Carolina.

LTC Tramazzo is the Deputy Staff Judge
Advocate for 1st Cavalry Division at Fort
Cavazos, Texas.
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A "Rhino Tank,” modified with SGT Cullin's solution to cut through the hedgerows of Eastern France during World War II. (Source: Normandy Archives)

Practice Notes

Where Have All the Sergeant Cullins Gone?

Future Innovation at the Tactical Level

By Colonel Ryan W. Leary

In 1944, shortly after the successful invasion of Western Europe,
the Army had a capability gap that threatened to slow the advance
of forces deeper into Europe and potentially weaken the D-Day
momentum enjoyed by Allied forces.! Our Army could not rapidly
transit tanks through hedgerows, pervasive throughout Eastern
France, without either canalizing forces to road networks or
exposing the vulnerable tank underbelly to enemy forces.? Sergeant
(SGT) Curtis Cullin famously developed an innovative solution

to this problem; he repurposed scrap steel from German road-
blocks and affixed steel prongs on the front of U.S. tanks, which
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enabled tanks to easily cut through hedgerows and support infantry
advances into the interior of France.* When General Omar Bradly
witnessed these “Rhino Tanks” in action, he ordered a full-scale
retrofitting of the majority of tanks in the First Army in advance of
Operation Cobra.*

To be fully prepared for our next conflict against a near-
peer adversary in a multi-domain environment, we must be agile
enough to innovate on two levels; we must conduct large end-item
innovation at the strategic level and iterative, fast-paced innovation
at the tactical level to fill smaller capability gaps that could give our
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force the edge on the battlefield.® As we
prepare for the next conflict, a question to
consider is whether we have the authority
to enable a modern-day SGT Cullin—to
solve capability gaps at the tactical level
and elevate those innovations to strategic
leaders who can magnify the impact of
those innovative solutions, at scale, across
the force. This article briefly highlights the
necessity of pushing research, development,
testing, and evaluation (RDT&E) authority
and funding sources to the tactical level. It
then proposes potential enabling solutions
that would provide a pathway for tacti-
cal-level innovation.

Why Innovate at the Tactical Level?
With the advent of multi-domain op-
erations and the resurgence of major
nation-states competing on the global stage,
identifying capability gaps and developing
innovative solutions to maintain a com-
petitive advantage will be critical to success
during both the competition stage and
armed conflict.® Further, by demonstrating
our adaptability and the cost of engaging in
combat with our joint force, we may be able
to deter future conflict with our near-peer
adversaries.” While innovation across major
combat and communications systems will
be key to successful competition, to reduce
the risk of vulnerability, we must also be
able to assess shortcomings by employing
existing and future systems well below the
strategic level.

Leaders at the operational and tactical
levels recognize this requirement, are
developing an innovative culture, and are
placing a premium on a Soldier’s ability
to find innovative solutions at the tactical
level.® During my service as the staff judge
advocate at the 101st Airborne Division
(Air Assault), the division commander
drove innovation by standing up Eagle\W/-
erx: an innovation center that partners with
regional educational facilities to develop
innovative solutions and affords Soldiers
within the division a space to work on and
cultivate ideas based on capability gaps they
identify at their level.’

The Fiscal Authority Problem

In our current scheme of laws and au-
thorities, commanders at the tactical level
lack the authority to pursue innovative

solutions beyond the initial identification
of a capability gap. More specifically,
under fiscal law provisions, agencies may
only spend appropriations for purposes
Congress specifically designates.'® While
the operations and maintenance (O&M)
appropriation provides seemingly broad
authority to expend funds,'’ when a more

Risk of Pushing Innovation
Authority to the Tactical Level
As presented, empowering subordinate
Service members and leaders to innovate
and encouraging bottom-up innovation
sounds like an easy win for everyone—it
encourages creativity, empowers junior
members of our organization to become

While innovation across major combat and

communications systems will be key to successful

competition, to reduce the risk of vulnerability, we

must also be able to assess shortcomings by employing

existing and future systems well below the strategic

level.

specific appropriation exists for a par-
ticular purpose, agencies must use that
appropriation.'” In the case of developing
innovative solutions for capability gaps,
the RDT&E appropriation is more focused
on researching, developing, and testing
those potential solutions." It is, therefore,
the proper appropriation to utilize for

this purpose. The fiscal year 2024 Further
Consolidated Appropriations Act states
that the RDT&E funds are for “expenses
necessary for basic and applied scientific
research, development, test and evaluation,
including maintenance, rehabilitation, lease,
and operation of facilities and equipment.”™*
Therefore, after tactical-level units identify
gaps in capabilities that necessitate modi-
fications or additional development, they
require a unit or level of command with
access to RDT&E to support and ultimately
underwrite the development or testing
needed to move from the capability gap
identification phase to the solution devel-
opment phase.

‘While some tactical-level units have
access to procurement authority or can
conduct small-scale development,'* most
conventional units at the tactical level only
have access to standard O&M funds; they
would, therefore, be unable to develop any
material solution to any capability gap they
identify at their level.
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part of the solution to challenges they see at
their level, and better suits our equipment
for our operational requirements. So, why
not just push down that fiscal authority by
allocating RDT&E funds to units across the
force?

Practically speaking, broad-based
innovation in the defense enterprise is
extraordinarily expensive, and the RDT&E
funds provided to the Department of
Defense (DoD) are targeted at large-scale,
systematic programs and solutions.'
RDT&E is also a limited resource. Even
though the last RDT&E appropriation
provided by Congress included $17 billion
for the Army,"” when you look across
priorities for modernizing the force,
enabling multi-domain operations, and
competing in space, it becomes clear how
challenging it would be for tactical-level
units to compete for resources to support
an innovation that may not ultimately
provide an impact that compares to those
broader initiatives.

Consequently, to seed the innovation
of the next SGT Cullin and to avoid missing
an opportunity to fill capability gaps that
could be crucial in our next conflict, we
must develop a new approach that affords
tactical-level innovation and development
without taxing the already overburdened
RDT&E system for the DoD.'®

37



A U.S. Soldier holds a drone during the 173rd Airborne Brigade's Innovation Symposium as part of the inaugural Vicenza Military Community (VMC) Innovation
Week hosted by U.S. Army Southern European Task Force, Africa and the 173rd Airborne Brigade at Caserma Del Din, Italy. (Credit: PFC Jamaries Casado)

Potential Solutions to the Tactical
Innovation Authorities Gap
With a full appreciation for the limita-
tions on our ability to push down RDT&E
authority to conventional units below
the strategic and operational level, some
solutions would minimize this risk while
still allowing the junior members of our
organization to identify capability gaps,
develop their own solutions, and poten-
tially transmit those solutions to similar
formations across the force. Two potential
options would achieve these goals.

The first is to create an authority
that permits O&M funding for RDT&E
purposes up to a certain threshold amount,
similar to how components may use O&M
funds for investment items up to $350,000
under the existing expense-investment
threshold.”” The second is to budget for and
provide a small amount of RDT&E at an
appropriate level and encourage organi-
zations to submit innovation proposals to

38

receive RDT&E for particular projects.

Establish a Threshold for Using O8M

to Support RDTSE Initiatives

Pursuant to the tenets of fiscal law
discussed above, whereby an agency must
use the most specific appropriations for
expenditures that fall within that pur-
pose, units are ordinarily required to use
procurement funds to acquire investment
items.”® Recognizing, however, the limited
access that lower levels have to procure-
ment resources and their need to obtain
lower-cost investment items to conduct
ordinary operations, Congress annually
authorizes agencies to expend O&M funds
for investment items whose value does not
exceed $350,000.%

To encourage tactical-level innovation
and enable commanders to fill capability
gaps that, on their face, may not seem to
rise to the level appropriate for Service labs
and program executive offices, Congress

could authorize O&M funds, up to a certain
amount, per innovation project (e.g.,
$500,000) and limit the total cap on this
authority’s use per year (e.g., $1.5 million).
This approach makes funds immediately
accessible to commanders at all levels and
provides a built-in cap on annual expendi-
tures. It also incentivizes a deliberate and
measured approach to innovation at the
tactical level because commanders must
weigh the decision to fund RDT&E projects
against all other requirements funded from
their base budget.

A Shark Tank? of Tactical-Level Innovation
The second solution—to request an addi-
tional small amount of RDT&E funding in
the annual appropriation—would enable
each Service to manage its portion of that
funding and support the tactical-level
innovations of its choice. It would not be
difficult to establish a process whereby units
submit their proposals or pitch them to a
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board of decision-makers.” As mentioned
above, U.S. Central Command, XVIII
Airborne Corps, and 25th Infantry Division
have all developed and executed similar
endeavors to encourage and promote Ser-
vice member innovation.?* With this new
funding scheme, decision-makers running
these Shark Tank-like programs could then
easily provide their portion of RDT&E
funding to selected projects. Similar to how
General Bradley recognized how effective
the Rhino Tank would be if every element
in his Corps had that capability, this ap-
proach would afford strategic-level leaders
to examine the impact of these innovations
when distributed at scale across the force.

Conclusion

History assures us that our next conflict
will not be exactly like the last. Further-
more, in large-scale combat operations in
a multi-domain environment, the pace at
which a joint force can adapt will be critical
to achieving success. By financially em-
powering the innovative spirit and vision
of our Soldiers and leaders at the tactical
level, we can prevent the hedgerows of the
next conflict from stifling our momentum
on the battlefield. Whatever approach we
choose to help close the capability gaps at
our tactical level, we should not delay in
implementation so that we can, hopefully,
minimize any necessary in-stride adapta-
tions and maximize our advantage in the

next fight. TAL

COL Leary is the Deputy Legal Counsel at the
Office of Legal Counsel to the Chairman, Joint
Chiefs of Staff, at the Pentagon.
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AROUND THE CORP

CPT Simeon Lyons, 21st Theater Sustainment
Command judge advocate, provides insights

on services available to Soldiers during a
company-level leader luncheon hosted by
Installation Management Command-Europe’s
Army Substance Abuse Program at the Clock
Tower Café on Kleber Kaserne in Kaiserslautern,
Germany. (Credit: Linda Lambiotte)




(Credit: Frimufilms-freepik.com)
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Practice Notes
Bicyeling While Intoxicated Overseas

By Mr. R. Peter Masterton

Captain (CPT) Doe, an Army officer stationed in Germany, meets
his friends one day after work and drinks several beers before
returning home on his bicycle. Someone informed him that the
German legal limit of intoxication while operating a bicycle is
much higher than that for automobiles, and he believes he is well
under this limit."! The U.S. military police stop him at a random
sobriety checkpoint and measure his blood alcohol level, which is
.10 grams of alcohol per 100 milliliters of blood. This is over the
American military limit for drunk driving under the Uniform Code
of Military Justice (UCMYJ). Still, CPT Doe thinks nothing of the
incident because he was operating a bicycle. Shortly thereafter,
his commander tells him that administrative action is being taken
against him based on the military offense of drunk driving. CPT
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Doe is surprised to find out that the UCM] offense applies not only
to driving motorized vehicles but also to riding non-motorized
vehicles like his bike.

This article will describe the rationale for applying the military
drunk driving statute to the operation of bicycles and the conse-
quences of that application for Service members. It will also discuss
the application of this statute overseas and how it compares to
foreign law.2

The Military Drunk Driving Statute Applies to Bicycles
Article 113 of the UCM]J (Article 113) makes it a crime to operate
“any vehicle” while “drunk” or when the alcohol concentration in
the offender’s blood is above a specific limit.* Overseas, this limit is
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.08 grams of alcohol per 100 milliliters of
blood, although the Secretary of Defense
may set a lower limit by regulation.*

Article 113 relies on Title 1 of the U.S.
Code to define vehicles.” Under this defini-
tion, a vehicle includes “every description
of carriage or other artificial contrivance
used, or capable of being used, as a means of
transportation on land.” This is a compre-
hensive definition. For example, in United
States v. Kiff, a Federal court held that con-
tainer trailers loaded on railcars constituted
“vehicles” under this meaning.” While many
courts have refused to extend the definition
to aircraft or watercraft,® it clearly applies
to all means of land transportation, such as
bicycles.’

Opinions differ regarding whether
drunk driving prohibitions should extend
to bicyclists. Bicycling while intoxicated
is not illegal in some U.S. jurisdictions,'
and some members of the legal community
argue it should not be because, unlike
drunk operators of motor vehicles, drunk
bicyclists are unlikely to kill or injure other
drivers." Others argue that the risk drunk
bicyclists pose to themselves is justification
enough for a prohibition and that their
erratic movements can endanger others on
public highways by causing equally erratic
reactions.'?

The military prohibition on bicy-
cling while intoxicated likely stems from
concerns for Service members’ health and
safety. The increased penalty that accom-
panies drunk driving when it results in
personal injury—even if the accused is the
only one injured—demonstrates the likely
motivation behind these prohibitions."
Other possible motivations for criminal-
izing drunk bicycling may be concern for
good order and discipline within the force
and maintaining the military’s reputation.
This reasoning is consistent with other
military offenses. For example, drunkenness
that is service discrediting or prejudicial
to good order and discipline is an offense
under military law."* Service members who
operate bicycles while intoxicated can ad-
versely affect good order and discipline and
discredit the service by their unsafe acts.
Moreover, Service members who inten-
tionally injure themselves to avoid duty or
do so under circumstances that are service
discrediting or prejudicial to good order
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and discipline have also violated military
law." Service members may commit these
exact offenses if they injure themselves by
bicycling while drunk.

The Consequences of Bicycling
‘While Intoxicated Overseas
In the United States, Service members who
operate vehicles, including bicycles, while
drunk are usually prosecuted in state or
Federal civilian courts.'® Overseas, such
offenses are often prosecuted under Article
113."7 However, the rules governing the
application of U.S. military versus foreign
law overseas are often quite complex.

In most locations where large numbers
of U.S. Service members are stationed, a
status of forces agreement (SOFA) gives
the United States the authority to prosecute
Service members under the UCM]J."® Host
nations can also prosecute offenses com-
mitted within their territory."” Under most
SOFAs, if a U.S. Service member commits a
crime that violates host nation law but not
U.S. military law, the host nation will have
sole jurisdiction over the offense.”” The U.S.
military has sole jurisdiction if the Service
member’s crime violates U.S. military law
but not host nation law.?' As described in
more detail below, the United States would
have sole jurisdiction over CPT Doe’s
drunken operation of a bicycle in Germany
because he had a blood alcohol level above
the U.S. military limit but below the host
nation limit (he violated U.S. law but not
German law).

In many cases, drunk bicycling offenses
will constitute a violation of both U.S.
military and host nation law. In those cases,
concurrent jurisdiction exists between the
host nation and the U.S. military. SOFAs
will usually determine which entity has
primary jurisdiction. In most situations
involving drunk bicycling, the host nation
will have the primary right to exercise
jurisdiction under the relevant SOFA. The
only exception is the unusual case where an
intoxicated Service member rides a bicycle
while on official duty.? Even if the host
nation does have primary jurisdiction, it is
often willing to waive this right and allow
the U.S. Armed Forces to handle the case
under military law.” U.S. policy is to maxi-
mize jurisdiction when its Service members
commit crimes in foreign nations.** The

summaries that follow show how these
overlapping rules apply in different coun-
tries.

A German bicycle lane. (Credit: Fabian Deter)

Germany
As mentioned at the outset of this article,
German laws on the drunken operation
of bicycles are significantly different from
Article 113. In Germany, the North Atlantic
Treaty Organization (NATO) SOFA
permits both the U.S. military and German
authorities to prosecute drunk bicycling of-
fenses.”® Although Germany will generally
have the primary right to prosecute,” the
German Supplementary Agreement to the
NATO SOFA contains an automatic waiver
of this right once the German authori-
ties are notified of the offense; however,
German authorities have the ability to recall
this waiver within twenty-one days.”
Under German law, sanctions may
be assessed against those who operate a
bicycle while drunk only if the operator’s
blood alcohol concentration is at or above
1.6 “promille,”® which is equivalent to an
American measurement of .15 grams of
alcohol per 100 milliliters of blood.” When
U.S. Service members operate bicycles with
a blood alcohol level over the military limit
(.08 grams per 100 milliliters of blood)
but under the German limit (.15 grams of
alcohol per 100 milliliters of blood), they
are subject to punishment solely under
U.S. military law.*® However, when Service
members are at or above the German limit,
they are subject to both German and U.S.
jurisdictions.*!
In cases where the United States
handles the offense through court-martial*?
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t3* under Article

or nonjudicial punishmen
113, the offender will be subject to several
administrative sanctions. For Soldiers in
the U.S. Army, this will include a general
officer memorandum of reprimand.* The
U.S. Armed Forces have a robust regulatory
scheme for granting driving privileges to
its Service members stationed in Germany,
including obtaining a U.S. Forces Certif-
icate of License to drive privately owned
vehicles.*® The U.S. Armed Forces will
revoke this certificate when a military court
convicts a Service member under Article
113 or if a Service member receives non-
judicial punishment for drunk bicycling.*
In addition, the U.S. Armed Forces will
notify the issuing agency of the offender’s
U.S. license of the revocation,” although
the decision to suspend the offender’s state
license is within that agency’s discretion.*
In the unusual case where German
officials prosecute the case, the result will
be similar. In Germany, drunk bicycling
constitutes a criminal offense.* As a result,
the offender will be subject to the military
administrative penalties mentioned above,
including revocation of driving privileges*
and notification of the offender’s U.S.
state driver’s agency."! Additionally, Army
Service members will be issued a general
officer memorandum of reprimand.*’

A bicyclist in Amsterdam. (Credit: rawpixel.com)

Netherlands

In the Netherlands, the NATO SOFA also
permits both the U.S. military and Dutch
authorities to prosecute Service members
for drunk bicycling.” As in Germany, the
Netherlands usually has the primary right to
prosecute.* However, the Netherlands has

also entered into a supplemental agreement
to the NATO SOFA, which waives this
primary right unless “it is of particular
importance that jurisdiction be exercised by
the Netherlands authorities.”

Under Dutch law, it is illegal to operate
a bicycle with a blood alcohol concentration
at or above .5 promille,* which is equiv-
alent to the American measurement of
.047 grams of alcohol per 100 milliliters of
blood.*” The only authorized punishment
for drunk bicycling in the Netherlands is an
administrative fine.”® U.S. Service members
who operate bicycles with a blood alcohol
level of .047 grams per 100 milliliters or
higher but below the UCM]J limit of .08
grams per 100 milliliters will be subject only
to Dutch jurisdiction.® If the level is .08 or
above, they will be subject to both Dutch
and U.S. military jurisdiction.®

If Dutch authorities take action against
a Service member for bicycling while
intoxicated, it will not constitute a criminal
prosecution because the offender is only
subject to a fine. As a result, Army Soldiers
may not receive the written reprimand
from a general officer mentioned above.*!
The U.S. Armed Forces in the Netherlands
have a relatively robust system for granting
driving privileges; personnel are required to
obtain a U.S. Armed Forces license to op-
erate privately owned vehicles.”> The U.S.
Armed Forces will suspend or revoke this
license based on a “[c]onviction by host-na-
tion courts or authorities.”® A Dutch fine
for bicycling while intoxicated probably
would not constitute such a conviction,
especially if the blood alcohol level was
below the proscribed limit under Article
113. There is no requirement to report a
Dutch fine for drunk bicycling to U.S. state
driver’s licensing authorities unless the U.S.
Armed Forces revoke the offender’s driving
privileges for a year or more.*

In cases where U.S. military com-
manders punish offenders by court-martial
or nonjudicial punishment under Article
113, offenders will face many of the same
administrative sanctions in the Netherlands
as they would in Germany. Army Soldiers
will be issued a written reprimand from a
general officer.”® In addition, the offender’s
U.S. Armed Forces driver’s license may be
suspended or revoked.*® The U.S. Armed
Forces are required to report revocations
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of one year or more to the offender’s U.S.
state driver’s agency,” even though that
agency might not take any action against
the offender.*®
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Antwerp, Belgium. (Credit: Trougnouf)

Belgium
The NATO SOFA also permits both the
U.S. military and Belgium to prosecute
drunk bicycling incidents that occur
in Belgium.*” As in Germany and the
Netherlands, Belgium generally has the
primary right to prosecute.” While there
is no supplementary agreement of general
application, the United States still attempts
to request the release of jurisdiction over
drunk bicycling cases in Belgium.*!

As in the Netherlands, Belgian law
prohibits operating a bicycle with a
blood alcohol concentration at or above
.5 promille,** equivalent to an American
measurement of .047 grams of alcohol per
100 milliliters of blood.®* However, like the
Netherlands’ law, a fine is the only pun-
ishment for drunk bicycling under Belgian
law.®* Service members who operate
bicycles at or above this Belgian limit but
below the U.S. military limit (.08 grams per
100 milliliters of blood) are subject only
to Belgian jurisdiction.®® Service members
who operate bicycles at or above the U.S.
military limit are subject to concurrent
Belgian and U.S. military jurisdiction.®

If Belgian authorities take action
against a Service member for bicycling
while intoxicated, the case will not con-
stitute a criminal prosecution because the
offender is only subject to a fine.” As a
result, Army Soldiers may not be subject
to the written reprimand from a general
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officer mentioned above.*® The U.S. Armed
Forces in Belgium do not have the same
robust driver licensing scheme that exists
in Germany or the Netherlands; rather,
the U.S. Armed Forces in Belgium are only
authorized to suspend on-post driving
privileges.”” Unless the U.S. Armed Forces
revoke an offender’s on-post driving
privileges for a year or more due to a
Belgian fine for drunk bicycling, there is no
requirement to notify the offender’s U.S.
state driver’s licensing agency of the Belgian
fine.”®

In cases where Belgium waives its
primary right to exercise jurisdiction and
Service members are prosecuted under
Article 113, they will face some of the same
administrative sanctions as they would
in Germany. Army Soldiers will receive a
written reprimand from a general offi-
cer.”! Service members convicted under
Article 113 may have their on-post driving
privileges suspended;> however, such
suspensions might not be reported to their
U.S. state driver’s licensing agencies,”® and
the offenders are unlikely to lose their U.S.
state driver’s licenses.”

Transfagarasan Pass, Romania (Credit: itoldya-
pixabay)

Romania

In Romania, the NATO SOFA also allows
both the U.S. military and Romanian
authorities to prosecute drunk bicycling
cases.”” As in Germany, the Netherlands,
and Belgium, the Romanians gener-

ally have the primary right to exercise
jurisdiction.”® Romania has entered into
two supplements to the NATO SOFA.”
In one of these supplements, Romania
agreed to automatically waive its right

4h

to exercise jurisdiction thirty days after
notification of an offense and will only
withdraw this waiver in serious cases of
“particular importance and major inter-
ests of Romania.””®

Under Romanian law, fines can
be issued for anyone who operates a
bicycle while intoxicated; the limit is 0.0
promille, or any blood alcohol concen-
tration.” However, the only penalty is
a fine.* Service members who operate
a bicycle with any level of intoxication
that is below the U.S. military limit (.08
grams per 100 milliliters of blood) are
subject only to Romanian prosecution.®!
Those who operate bicycles at or above
the U.S. military limit are subject to both
U.S. military and Romanian jurisdic-
tion.*

If Romanian authorities take action
against a Service member for bicycling
while intoxicated, the case will not
constitute a criminal prosecution because
the offender is only subject to a fine. As
a result, Army Soldiers probably will not
receive the written reprimand from a
general officer mentioned above.® The
U.S. Armed Forces have no separate
regulatory scheme for granting driv-
ing privileges to its Service members
stationed in Romania; U.S. Service
members rely on one of the supplements
to the NATO SOFA to use their U.S.
state driver’s licenses to operate vehicles
in Romania.** Romanian authorities have
no obligation to notify U.S. state driver’s
licensing agencies when they fine U.S.
Service members for bicycling while
intoxicated.®

In situations where the U.S.

Armed Forces handle the case through
court-martial or nonjudicial punishment
under Article 113, the offender will be
subject to some of the same adminis-
trative penalties applicable to a Service
member in Germany. Army Soldiers
will receive a written reprimand from a
general officer.’ However, because the
U.S. Armed Forces do not regulate driv-
ing privileges in Romania, there is no
explicit requirement to report Romanian
drunk bicycling fines to the offenders’
U.S. state driver’s licensing agencies,*
and the offenders are unlikely to lose
their U.S. state driver’s licenses.®

Seoul, South Korea. (Credit: Seoul Guide Korea)

Republic of Korea

The SOFA between the Republic of Korea
(ROK) and the United States has many of
the same provisions as the NATO SOFA.¥
As a result, the U.S. Forces Korea (USFK)
can prosecute drunk bicycling cases
involving its Service members stationed

in the ROK under Article 113.”° The ROK
can also prosecute these offenses and
generally has the primary right to exercise
jurisdiction.” Although the U.S. military
may ask Korean officials to waive this right,
Korean officials can choose not to grant the
request.”

Korean law makes it an offense to
operate any vehicle, including a bicycle,
with a blood alcohol level at or above .03
grams per 100 milliliters of blood.”® The
penalties for these types of offenses include
fines and imprisonment.” U.S. Service
members who operate a bicycle at or above
the Korean limit but below the U.S. military
limit (.08 grams per 100 milliliters of blood)
are subject only to Korean jurisdiction.”
Service members who are at or above the
U.S military limit will be subject to both
Korean and U.S. military jurisdiction.”

If Korean authorities convict a Service
member for bicycling while intoxicated,
it will constitute a criminal conviction.

The offender will be subject to all of the
military administrative penalties for drunk
driving, including, for Army Soldiers, a
written reprimand from a general officer.”
USFK has a robust system of regulating the
driving privileges of its personnel, includ-
ing issuing USFK operator’s permits for
privately owned vehicles.”® Individuals con-
victed by Korean authorities for bicycling
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while intoxicated will have their driving
privileges revoked for one year.” USFK
commanders will notify offenders’ U.S. state
driver’s agencies.'®

In cases where USFK handles the case
through court-martial or nonjudicial pun-
ishment under Article 113, the result will be
the same. Army Soldiers will be issued the
written reprimand from a general officer
mentioned above.'” Offenders will lose
their USFK driving privileges.'” In addi-
tion, offenders’ U.S. state driver’s licensing
agencies will be notified,'®® although the
offenders might not lose their U.S. state
driver’s licenses.'®

Conclusion

The consequences of a drunk bicycling
prosecution under military law and host
nation laws may vary dramatically. The
countries discussed above provide a repre-
sentative sampling of these similarities and
differences and demonstrate the challenges
facing commanders, Service members, and
their lawyers in navigating this area of the
law.

Some countries, such as Romania,
the ROK, Belgium, and the Netherlands,
prohibit drunk bicycling at an intoxication
level much lower than that proscribed by
Article 113. In these countries, the host na-
tion will have sole jurisdiction if the Service
member’s level of intoxication violates host
nation law but is under the level prohibited
by Article 113. If the Service member’s
level of intoxication violates both host
nation law and Article 113, the U.S. military
and the host nation will have concurrent
jurisdiction.

Other countries, like Germany, permit
drunk bicycling at an intoxication level
higher than what Article 113 prohibits. In
these countries, the U.S. military will have
sole jurisdiction if the Service member’s
level of intoxication violates Article 113
but does not violate the host nation’s law. If
the Service member’s level of intoxication
violates both Article 113 and host nation
law, the U.S. military and the host nation
will have concurrent jurisdiction.

If the U.S. military and the host nation
have concurrent jurisdiction, the host
nation will usually have the primary right
to prosecute. However, the host nation may

waive its jurisdiction and allow the U.S.
military to handle the case.

If the U.S. military prosecutes a Service
member for drunk bicycling under Article
113, the accused will be subject to a number
of administrative penalties. These may
include revocation of overseas driving
privileges and, for Soldiers in the U.S.
Army, service of a written reprimand from
a general officer. If the host nation pros-
ecutes the same case, the accused may not
be subject to the administrative penalties
normally associated with drunk operation
of vehicles, especially if the prosecution re-
sults in an administrative fine rather than a
criminal conviction. Even if the host nation
prosecution results in a criminal conviction,
the accused may not lose driving privileges
because the U.S. Armed Forces’ regulation
of Service members’ driving privileges
varies from country to country.

Judge advocates (JAs) should under-
stand the rules and consequences of drunk
bicycling under both military and host
nation law. Because there are often signifi-
cant differences between the two, JAs must
be prepared to explain these differences to
the commanders and Service members they

advise. TAL

Mr. Masterton is the Chief of International Law
for the 21st Theater Sustainment Command in
Kaiserslautern, Germany.

Notes

1. Under German law, fines can be assessed against
those who operate a motor vehicle with a blood
alcohol concentration at or over .5 promille (“per thou-
sands” or grams of pure alcohol per kilogram of blood).
See Strafenverkehrsgesetz [STVG] [Road Traffic Act],
Mar. 5, 2003, BGBI I at 919, last amended by Gesetzes,
Oct. 23, 2024, BGBI 2024 1 at 323, § 24a (Ger.), https://
www.gesetze-im-internet.de/stvg/__24a.html. This

is equivalent to an American blood alcohol measure-
ment of .047 grams of alcohol per 100 milliliters of
blood. However, German law only requires sanctions
be assessed against those who operate bicycles with

an alcohol concentration at or over 1.6 promille
(equivalent to an American measurement of .15 grams
of alcohol per 100 milliliters of blood. See id. § 316,
https://www.gesetze-im-internet.de/stgb/__316.

html (prohibiting operation of any vehicle, including

a bicycle, when unable to do so safely because of
intoxication); 5 MUNCHENER KOMMENTAR zUuM STGB
[MunicH COMMENTARY ON RoAD TraFFIC Law] § 316

at 44 (3d ed. 2019) (describing case law setting the

1.6 promille limit for bicycles). See also Kathleen S.,
Alkohol am Steuer: Sanktionen gemdf Bufigeldkatalog
[Drinking and Driving: Sanctions According to the Catalog
of Fines), BussGELDKATALOG [GERMAN FINE CATALOG],
(Aug. 11, 2024), https://www.bussgeldkatalog.de/
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alkohol (motor vehicles); Kathleen S., Bufgeldkatalog

— Alkohol auf dem Fahrrad [Catalog of Fines — Drinking
Alcohol on the Bike], BUSSGELDKATALOG [ GERMAN FINE
CaTALOG], (Aug. 11, 2024), https://www.bussgeldkat-
alog.de/promillegrenze-fahrrad. The German units
are based on weight of alcohol relative to weight of
blood while the American units are based on weight
of alcohol relative to volume of blood. As a result,

the conversion involves using the specific gravity of
whole blood, which is 1.06. See Units of Breath and Blood
Alcohol Concentration, LioN LaB’Y LTD., https://www.
lionlaboratories.com/testing-for-alcohol/alcohol-mea-
surement-units (last visited Dec. 31, 2024) (supporting
the author’s calculations to compare limits).

2. The author would like to thank the following
people for their assistance in researching host nation
laws: Joerg Moddelmog (Germany), Jarin Nijhof (the
Netherlands), Marianne Schoonjans and Robert Vedra
(Belgium), Flavius Graur Vartopeanu (Romania), and
Leslie Feist and Chun Cha (Korea).

3. UCM]J art. 113(a)(2) (2024).
4. See id. art. 113(b)(1)(B).

5. MANUAL FOR COURTS-MARTIAL, UNITED STATES, pt. IV,
951(c)(1) (2024) [hereinafter MCM].

6.1US.C.§4.

7. See United States v. Kiff, 377 F. Supp. 2d 586, 590
(E.D. La. 2005) (holding that theft from the trailers
constituted theft from a “vehicle” under the relevant
Federal statute).

8. E.g. McBoyle v. United States, 283 U.S. 25, 27 (1931)
(refusing to extend the term “vehicle” to aircraft). In
this case, the accused was convicted under the National
Motor Vehicle Theft Act for transporting an aircraft
from Illinois to Oklahoma. Id. Overturning the convic-
tion, the Court ruled that an airplane is not covered by
either the term “motor vehicle” in the National Motor
Vehicle Theft Act or the more general definition of
“vehicle” in 1 U.S.C. § 4. See id. at 26. In In re Barnick,
the court denied an assertion that injuries caused by

a debtor’s drunken operation of a motor boat could
not be discharged in bankruptcy because it constituted
operation of a “motor vehicle” under the Bankruptcy
Code existing at the time. In re Barnick, 353 B.R. 233,
246 (Bankr. C.D. I11. 2006) (refusing to apply the term
“vehicle” to a water vessel).

9. See 353 B.R. at 239. The court in Barnick held that
the term “vehicle,” defined in 1 U.S.C. § 4, had nothing
to do with the compound term “motor vehicle” in the
Bankruptcy Code. Id.

10. See, e.g, Monsanto v. Wells, 902 P.2d 1266 (Wash.
Ct. App. 1995).

11. See Rick Bernardi, Is BUI Like DUI? BicycLE L. (Nov.
30, 2012), https://www.bicyclelaw.com/is-bui-like-
dui.

12. See City of Columbus v. Brown, No. 05AP-344,
2005 Ohio App. LEXIS 5508, at *10-12 (Ohio Ct. App.
Nov. 17, 2005) (finding the Columbus, Ohio, city code
criminalizing drunk bicycling constitutional based on
dangers to offenders and others).

13. See United States v. Driver, 36 M.J. 1020, 1023
(N.M.C.M.R. 1993).

14. See UCM] art. 134 (2024); see also MCM, supra note
5, pt. IV, ¥ 98.

15. See UCM] arts. 83, 134 (2024); MCM, supra note 5,
pt. IV, 1€ 7,107.
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16. Drunk driving offenses occurring off military
installations are usually prosecuted by state officials
under state law. While the double jeopardy clause of
the Fifth Amendment to the U.S. Constitution does
not prohibit a state government and the Federal Gov-
ernment from prosecuting an individual for the same
offense, Gamble v. United States, 587 U.S. 678 (2019),
the military generally does not prosecute crimes
under the UCM]J that have already been prosecuted by
state authorities. See U.S. DEP'T OF ARMY, REG. 27-10,
MILITARY JUSTICE para. 4-2 (20 Mar. 2024) [hereinafter
AR 27-10]. Drunk driving offenses occurring on
military installations are usually prosecuted before a
U.S. magistrate judge using the Assimilated Crimes
Act. See 18 U.S.C. § 13; AR 27-10, supra, para. 23-5(a);
see also Major Aaron L. Lykling, The Disposition of
Intoxicated Driving Offenses Committed by Soldiers on
Military Installations, ARMY LAW., Jan. 2013, at 5, 8
(explaining that most military installations in the
United States refer on-post drunk driving offenses for
prosecution in Federal magistrate court and describing
the advantages of doing so); Major Dean W. Korsak,
Optimizing Military Installation Jurisdiction, 81 A.F. L.
Rev. 133, 170-72 (2020).

17. UCM]J art. 113 (2024).

18. DIETER FLECK ET AL., THE HANDBOOK OF THE LAW OF
VISITING Forces 223 (2d ed. 2018).

19. See id.
20. See id.
21. See id.

22. See id. at 224-27. Normally the U.S. Armed Forces,
as the “sending state,” will have primary jurisdiction in
these cases only when (1) the offense was solely against
the security of property of the U.S. Armed Forces or
the person or property of a Service member, Civilian,
or dependent of the U.S. Armed Forces or (2) the
offense arose out of an act done in performance of an
official duty. Id. For all other offenses, the “receiving
state” (the host nation) will have primary jurisdiction.
Id. In the normal case where an off-duty Service
member operates a bicycle while intoxicated, the host
nation would have primary jurisdiction.

23.1d. at 227-31.

24. See U.S. DEP'T OF ARMY, REG. 27-50, U.S. DEP'T OF
Navy, SEC’Y oF Navy INsTR. 5820.4G, U.S. DEP'T OF
AIR Forcg, INSTR. 51-706, STATUS OF FORCES POLICIES,
PROCEDURES, AND INFORMATION para. 1-7 (15 Dec. 1989)
[hereinafter Joint SOFA REGULATION].

25. See Agreement Between the Parties to the North
Atlantic Treaty Regarding the Status of Their Forces,
art. VII, para. 1, June 19, 1951, 4 U.S.T 1792, T.LLA.S.
2846 [hereinafter NATO SOFA].

26. See id. art. VII, para. 3. The United States will only
have the primary right of jurisdiction if the offense
occurred in the performance of official duties or the
offense was solely against the person or property of
another Service member, Civilian, or dependent of the
U.S. Armed Forces. Id.

27. See Agreement to Supplement the Agreement
between the Parties to the North Atlantic Treaty
regarding the Status of Their Forces with respect
to Foreign Forces Stationed in the Federal Republic
of Germany (Revised Supplementary Agreement),
art. 19, Aug. 3, 1959, amended Mar. 18, 1993, 14
U.S.T. 531, BGBI 1994 I S. 2594, 2598. In several
German states, this waiver does not require prior
notice for minor offenses, including drunk driving.
See Letter from Rheinland Pfalz Ministerium der
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Justiz to Landesjustizverbindungsstelle, Office of the
Staff Judge Advocate, HQ, 21st Theater Army Area
Command, subject: Strafgerichtsbarkeit nach dern
NATO- Truppenstatut und seinen Zusatzvereinbarun-
gen [criminal jurisdiction under the NATO Status of
Forces Agreement and its supplementary agreements]
(Nov. 22, 1995) (on file with author); Letter from
Bayerishes Staastsministerium des Innern to Zentrale
Bussgeldstelle im Bayerischen Polizeiverwaltungsamt
Viechtach, subject: Vollzug des NATO-Trupenstatute
[implementation of the NATO Status of Forces Agree-
ment] (Nov. 18, 2006) (on file with author).

28. See supra note 1 and accompanying text.

29. As mentioned at the outset of this article, the
German units are based on weight of alcohol relative
to weight of blood, while the American units are based
on weight of alcohol relative to volume of blood.

See supra note 1 and accompanying text. As a result,
the conversion involves using the specific gravity of
whole blood, which is 1.06. See supra note 1; Raymond
J Trudnowski & Rodolfo C. Rico, Specific Gravity of
Blood and Plasma at 4 and 37 Degrees Celcius, 5 CLINICAL
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A NASA spacecraft carrying a satellite payload
launches atop a SpaceX Falcon 9 rocket from
Space Launch Complex 40 at Cape Canaveral
Space Force Station in Florida. (Credit: Denny
Henry, NASA)




Feature

Countering Space-Based
Weapons of Mass Destruction

By Major Brian D. Green

How should the United States respond if another country at-
tempts to station a nuclear weapon in outer space? Although
the Outer Space Treaty of 1967 (OST) forbids stationing nuclear
weapons and other weapons of mass destruction (WMD) in outer
space, prohibition does not guarantee prevention.! Certain power-
ful states, possessing significant space and nuclear capabilities, ha-
bitually violate international law and have tested capabilities that
probe the OST’s boundaries. For example, since February 2024,
U.S. Government officials have warned the public that Russia may
be preparing to violate this core OST mandate.? This chilling pros-
pect is far from inconceivable. This article will outline the reasons
why a state might seek to station a nuclear weapon in outer space,
why a state might refrain from doing so, and detail a range of legal
response options for the United States and the rest of the world

to consider. If another country does decide to flout international
law by placing a nuclear weapon in orbit, installing it on a celestial
body, or otherwise stationing it in outer space, other states must
be prepared to act with all lawful means at their disposal to deter
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and defeat such actions. Only then may humanity be protected
from the threat of space-based nuclear weapons.

Nuclear Space Threats

Russia

Russia’s full-scale invasion of Ukraine in 2022, accompanied by

its nuclear saber-rattling against countries that might seek to
intervene, has raised the specter of nuclear war to a level perhaps
not seen since the Cuban Missile Crisis.? Like the Soviet Union
during the Cold War, Russia developed an “escalate to de-escalate”
doctrine* that could lead it to employ relatively low-yield “tactical”
or “non-strategic” nuclear weapons® to gain an offensive advantage
or to compensate for conventional battlefield losses*—of which

it has suffered many in the Ukraine conflict.” Although some
analysts believe Russia now has a higher threshold for nuclear use,?
the continuing bellicose rhetoric of Russian officials,” combined
with Russia’s illegal claims to have annexed Crimea and four
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other Ukrainian oblasts,'* suggests that the
threshold may still be too low for comfort.!!
Russian leaders also claim to be developing
new kinds of nuclear or nuclear-capable
weapons,'? and Russia has violated nu-
merous arms control treaties and commit-
ments," culminating in Vladimir Putin’s
February 2023 announcement that Russia
was suspending its participation in the stra-
tegic arms reduction treaty known as New
START." In general, Russia under Putin, as
under Soviet leaders before him, has taken
an instrumentalist approach to internation-
al law."”

In addition, Russia, China, and other
countries have been developing and testing
a wide variety of space-based and coun-
terspace weapons.'® As then-Lieutenant
General B. Chance Saltzman said in his con-
firmation hearing to become the U.S. Space
Force’s second Chief of Space Operations,
“I'm worried about the pace with which
they are making those changes, China first
amongst them but Russia also which is
committed to investing heavily in the kinds
of capabilities that are going to disrupt,
degrade or even destroy our on-orbit capa-
bilities.”"”

A key demonstration of such capabil-
ities occurred in November 2021, when
Russia conducted its first-ever direct-as-
cent anti-satellite (ASAT) missile test to
successfully destroy a satellite in low Earth
orbit (LEO), irresponsibly doubling the
debris conjunction risk for the Interna-
tional Space Station and endangering the
lives of the ISS crew, including Russian
cosmonauts.'® Indeed, although he did not
explicitly claim that Russia had violated the
OST, the immediate response of General
James Dickinson, then-Commander, U.S.
Space Command (USSPACECOM), was
that “Russia has demonstrated a deliberate
disregard for the security, safety, stability,
and long-term sustainability of the space
domain for all nations.”’ Although many
countries condemned the test,?’ Russia dis-
played no remorse. The Russian Ministry of
Defense claimed that the fragments “did not
pose and will not pose a threat to orbital
stations, spacecraft, or space activities” and
that they were “immediately taken under
surveillance until they were destroyed.”"
Meanwhile, state television host Dmitry
Kiselyov broadcasted that Russia now had
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the ability to destroy the entire U.S. Global
Positioning System (GPS) satellite constel-
lation.”

Russia’s co-orbital ASAT testing and
“Inspector satellite” stalking of U.S. intel-
ligence satellites also suggest a willingness
to flout the New START restrictions on
interference with national technical means
of treaty verification by conducting uncom-
fortably close approaches with a capability
designed to fire a high-velocity projectile in
orbit.”® Russia allegedly launched its newest
version of this type of orbital weapon on 16
May 2024—mere weeks after insisting that
the United Nations (U.N.) Security Council
should ban all placement of weapons in
space while vetoing a resolution to reaffirm
the OST’s ban on stationing nuclear weap-
ons in space.*

Russia’s Security Council veto was
all the more troubling because of what it
sought to conceal. On 14 February 2024,
the House Permanent Select Committee on
Intelligence Chairman, Congressman Mike
Turner of Ohio, alleged that there was a se-
rious national security threat that should be
made known to the public.” The next day,
White House Deputy Press Secretary John
Kirby acknowledged that this threat was “an
anti-satellite capability that they're devel-
oping,” while stating, “We are not talking
about a weapon that can be used to attack
human beings or cause physical destruction
here on Earth” and parrying press questions
about whether the capability was “nucle-
ar-capable.”

As details were sparse, some commen-
tators initially speculated that this could
be a nuclear-powered electronic warfare
system rather than a satellite designed to
produce a nuclear detonation in space.”
While a nuclear-powered space weapon
would be troubling, it would not necessarily
be illegal. However, Assistant Secretary of
Defense for Space Policy Dr. John F. Plumb
added more details when he testified to
Congress in May. He stated,

Russia is also developing a concerning
[ASAT] capability related to a new
satellite carrying a nuclear device that
Russia is developing. This capabili-
ty could pose a threat to all satellites
operated by countries and companies
around the globe, as well as to the vital

communications, scientific, meteoro-
logical, agricultural, commercial, and
national security services we all de-
pend upon.”?

This characterization suggests that a
satellite-mounted “nuclear device” will be
the key mechanism by which the “ASAT
capability” threatens “all satellites” in orbit.
The remainder of this article will therefore
focus on the very real risk that Russia will
attempt to place a nuclear weapon in orbit,
and argue that such threats demand a seri-
ous, deliberate, and full-spectrum response.

China

Russia is not alone in flouting international
law and posing a nuclear threat to the Unit-
ed States. Like Russia, China tends to dis-
count the idea of a rules-based international
order to which China is accountable, pre-
ferring instead to engage in “legal warfare”
in which the law is just one more weapon
in the Chinese Communist Party’s arsenal.”
For example, China recently violated in-
ternational law and U.S. sovereign airspace
by flying a high-altitude spy balloon across
Alaska, Canada, and the continental United
States.*® It continues to assert, and at times
violently enforce, illegal maritime claims

in and around the South and East China
Seas,’ fires potentially blinding lasers at
Philippine coastguardsmen and Australian
military pilots,* attempts to expand its land
territory through border skirmishes and
redrawing maps,** and has been engaged in
an ongoing genocide and crimes against hu-
manity against the Uyghur people in Xinji-
ang province, in violation of the Genocide
Convention and jus cogens requirements of
customary international law.**

China is also rapidly building its
nuclear arsenal to achieve parity with the
United States, with the U.S. Department of
Defense (DoD) estimating that China “has
surpassed 600 operational nuclear warheads
in its stockpile as of mid-2024 and will have
over 1,000 operational nuclear warheads
by 2030, much of which will be deployed
at higher readiness levels.”* This is in
spite of China’s recent reaffirmation that it
would “pursue negotiations in good faith
on effective measures relating to cessation
of the nuclear arms race at an early date.”*
And, of course, the DoD assesses, “The PRC
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The risk of the International Space Station (pictured) colliding with space debris doubled as a result of Russia's November 2021 ASAT missile test. (Credit: NASA)

continues to develop counterspace capa-
bilities—including direct-ascent [ASAT]
missiles, co-orbital satellites, [electronic
warfare], and directed-energy systems—to
contest or deny another nation’s access to
and operations in the space domain.”’

Despite China’s longstanding claim of a
“no first use” policy for nuclear weapons, its
rapid expansion of nuclear capability could
still enable it to commit malign convention-
al aggression. Chinese officials have threat-
ened nuclear strikes against the United
States during previous diplomatic confron-
tations.*® According to Dr. Jonathan D.T.
Ward, a writer and strategist with extensive
experience living and working in China,
and whose writings about the coming “deci-
sive decade” in Sino-U.S. relations informed
the 2022 U.S. National Security Strategy:

China’s 2021 test of a hypersonic mis-

sile and fractional orbital bombard-
ment system, as well as its expanding
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nuclear silos in its western regions . . .
would allow them to rely much more
aggressively on conventional capabili-
ties and even lean much more heavily
into an expanding conflict below the
threshold of nuclear war.”

Thus, just as Russia forestalls direct
foreign intervention in the war in Ukraine
by brandishing its nuclear weapons, China
could threaten to use its expanding nuclear
and counterspace arsenals to prevent other
countries from intervening in its conquest
of Taiwan, or to radically turn the tide of a
war it is losing.* In these scenarios, China
would challenge law-abiding states to defend
Taiwan without risking devastating reprisals
on their own vital interests. It would also
contradict China’s pledge that nuclear weap-
ons “should serve defensive purposes, deter
aggression, and prevent war.”!

As a result of these adversaries’ threat-
ening and often illegal activities, the 2022

U.S. National Security Strategy describes
China as the “pacing challenge” for the U.S.
military to deter, and Russia as an “acute
threat” to be managed.* Their demonstrat-
ed willingness to violate international law,
combined with their rhetoric and devel-
opment of novel nuclear, space-based, and
counterspace weapons, should cause U.S.
and allied political and military leaders to
consider what to do if Russia, China, or an-
other country such as North Korea chooses
to violate another fundamental precept of
international law by stationing a nuclear
weapon in outer space.

International Law Forbids
Stationing a Nuclear
Weapon in Outer Space

Treaty Requirements

The OST, to which all major spacefaring
countries (including Russia and China) are
parties, forbids states parties to place nucle-
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Mr. Dean Rusk (2nd from right), Secretary of State of the United States, signs the Outer Space Treaty at a White House ceremony. At the table (right to left):
President Lyndon B. Johnson of the United States; Ambassador Arthur J. Goldberg, Permanent Representative of the United States to the U.N.; Sir Patrick Dean,
Minister of State for Foreign Affairs and Permanent Representative of the United Kingdom to the UN; and USSR Ambassador to the United States Anatoly F.
Dobrynin. (Credit: U.N. Photo)

ar weapons or other WMD in orbit around
the Earth, install them on the Moon or oth-
er celestial bodies, or station them in outer
space in any other manner.” The Limited
Test Ban Treaty of 1963 also prohibits
states parties from detonating a nuclear
device in or beyond the Earth’s atmosphere,
including outer space, or underwater, or in
any environment if it would cause radioac-
tive debris to be present outside the state’s
territory.* In addition, the Environmental
Modification Convention prohibits using
environmental modification techniques as
a weapon of war, including by deliberately
manipulating natural processes in outer
space—a prohibition that could reasonably
be understood to encompass exoatmospheric
nuclear detonations that create harm-

ful artificial radiation belts.* The Soviet
Union was among the first signatories and
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depositaries to all three treaties, and Russia
remains bound by them.*

Despite these clear prohibitions,
neither the OST nor the Limited Test Ban
Treaty is self-enforcing. Although the OST
and the subsequent Liability Convention
assign responsibility and liability for dam-
age caused by space objects to launching
states,”” and the OST includes requirements
to exercise due regard, avoid harmful
contamination, and engage in international
consultations if states parties foresee po-
tential harmful interference resulting from
space activities,*® the treaty texts contain no
penalties or enforcement mechanisms for
a breach of these duties—or of the OST’s
Article IV ban on stationing WMD in outer
space. As for the Limited Test Ban Treaty,
the International Court of Justice (ICJ)
has opined that it is presumptively limited

in scope to testing scenarios and does not
necessarily constrain its parties’ actions in
wartime.*

A FOBS Loophole?

Article IV’s scope is also limited by its own
text and subsequent state practice. The
fact that it requires states parties “not to
place in orbit around the Earth any objects
carrying nuclear weapons . . . or station
such weapons in outer space™ suggests
that there must be a degree of permanency
to the weapons’ placement in outer space
for a violation to occur. The ban has been
narrowly construed since its inception. In
1968, the Soviet Union tested a “fractional
orbital bombardment system” (FOBS), in
which ballistic missiles would be launched
into an orbital trajectory but descend to
strike their targets before completing a full
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orbit.>! This would, in theory, have made it
easier to avoid the United States and allies’
northern-tier missile warning network by
sending intercontinental ballistic missiles to
strike them from the south.’> However, U.S.
leaders concluded at the time that the test-
ing and even the wartime use of this system
would not violate the OST.*

More recently, China has tested a
similar capability, mated to a hypersonic
glide vehicle whose speed and maneuver-
ability could enable it to evade modern
missile defenses.* It is also unclear whether
China’s capability is only a FOBS or if it can
function as a multiple-orbital bombard-
ment system (MOBS) if left in an orbital
trajectory for a longer period.*® As with the
earlier Russian FOBS tests, the non-nuclear
Chinese test did not violate the OST, and it
probably would not violate the OST even if
it were to deploy a nuclear weapon on only
a partial orbital or sub-orbital trajectory.
However, it increases China’s potential to
violate the OST by placing a nuclear weap-
on into orbit and keeping it there with very
little warning. Journalists have also specu-
lated that China’s Shenlong reusable space-
plane, which has deployed and recaptured
other objects in orbit, could also be used for
short-notice orbital bombardment.*

Recognizing the muted international
response to their exploitation of the FOBS
loophole and other provocations, countries
such as Russia and China might be tempted
to test the limits of other countries’ strategic
patience, space domain awareness, and
willingness to enforce international law by
placing a nuclear weapon in orbit. As outer
space becomes more clearly recognized as a
warfighting domain, it is vitally important
to deter the deployment of, and be prepared
to defend against, a nuclear-armed satellite
and other possible space-based WMD.

Why the Space W MD Bans Make Sense

One may ask, what makes the possibility

of a space-based nuclear weapon uniquely
dangerous? After all, the U.S. nuclear triad
of land-based intercontinental ballistic mis-
siles, submarine-launched ballistic missiles,
and bomber aircraft is designed to be able to
strike anywhere in the world at high speed
and with minimal warning or detection.”
Why shouldn’t a state opt to add a fourth
domain of outer space to deliver its nuclear
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weapons?

There are two crucial differences:
illegality and the inherently indiscriminate
and offensive nature of space-based nucle-
ar weapons. First, even the Treaty on the
Non-Proliferation of Nuclear Weapons
(NPT) and the ICJ recognize that terrestrial
nuclear weapons programs may lawfully exist
for deterrence and self-defense.*® But space-
based nuclear weapons are unlawful under
the OST, at least for all its parties, which
include all states that are known or believed
to possess nuclear weapons.*’

In addition, while individual nuclear
weapons may conceivably be used in a
terrestrial conflict in a way that their effects
are largely localized and proportionate
under the circumstances, a nuclear weapon
detonated in Earth’s orbit would inevitably
cause severely deleterious effects for a large
number of satellites, irrespective of their
state of registry. In addition to ending or
significantly reducing many satellites” useful
lifespan, the nuclear radiation could render
them unable to conduct station-keeping,
collision avoidance, or end-of-life disposal
maneuvers, thus exacerbating the problem
of long-lived orbital debris and the risk of
a “Kessler cascade.” For all these reasons,
the treaty prohibitions against stationing
or detonating a nuclear weapon in outer
space remain utterly sound and should be
honored by all nations.

Potential Motivation to Deploy
Nuclear Weapons in Space

Why might a state attempt to station a
nuclear weapon in outer space? Why would
a state be willing to risk the international op-
probrium that would ensue? Perhaps more
importantly, why would a state be willing

to put its own space assets—and potentially
even its own astronauts—at risk from the
effects of a nuclear detonation in outer
space? Didn'’t the world learn enough about
the harmful effects of exoatmospheric and
high-altitude nuclear testing in the run-up
to the Limited Test Ban Treaty that it should
now be unthinkable to seek to detonate a
nuclear device in space in the first place?

As to the first of these questions, a
country might want to have a nuclear
weapon in outer space for a variety of rea-
sons. A space-based nuclear weapon could
take different forms, depending on whether

it is designed to be detonated in outer space
or deliver a nuclear payload to a target on
Earth. A space-based nuclear bombardment
system could be used for coercive leverage
as an orbital sword of Damocles, hanging
over the heads of any country below.

What if the weapon were intended to
be used against targets in outer space rather
than on Earth? The nuclear device tests
that preceded the Limited Test Ban Treaty
had a variety of effects on space systems,
mostly harmful.! In outer space, they cre-
ated artificial radiation belts that shortened
the lives of many other satellites in orbit.*
For example, U.S. and Soviet exoatmo-
spheric nuclear testing degraded the func-
tional life of Telstar-1, the first commercial
communications satellite, and Ariel-1, the
United Kingdom’s first satellite.®> On Earth,
they created electromagnetic pulse effects
that disrupted communications and energy
transmission, often inadvertently harming
the countries that conducted them.** The
effects of a nuclear detonation in space are
impossible to localize and may run afoul
of the law-of-armed-conflict principles of
distinction and proportionality depending
on how they are used in war.®

Perhaps if a country believed it could
conduct a nuclear attack in space that
would inflict more harm on its enemies
than on itself, it would consider the attack
as in its interest to commit. As with the
kamikaze attacks of World War II or the
suicide bombings of modern terrorists,
perhaps if a country had relatively little
to lose in space, but could cause a dispro-
portionate amount of damage to its foes
through an indiscriminate nuclear attack,
it would do it. North Korea and Iran, with
their nascent space programs and burgeon-
ing missile programs, might most closely
fit this profile, although Iran has not yet
announced a nuclear weapon capabili-
ty.* Russia, with its deteriorating space
program,® high tolerance for losses on its
own side,*® and disregard for the interests
of other states, might also resort to such
measures in extremis, or even for offensive
advantage. Any of these states might see a
nuclear attack in space as an effective way
to counter other countries’ attempts to
assure resiliency in space through widely
proliferated satellite constellations such as
Starlink.®”
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Launch of Shenzhou 13 a Chinese spaceflight to the Tiangong space station. (Source: Creative Commons)

One potential upside to China’s growth
as a major spacefaring nation is that its own
extensive use of space probably reduces the
appeal of a nuclear strike in space. Indeed,
in response to Vladimir Putin’s recent in-
timations about nuclear readiness, Chinese
foreign ministry spokesman Wang Wenbin
reiterated the five major nuclear powers’
agreement that a nuclear war “cannot be
won and must never be fought.””° How-
ever, China’s FOBS development requires
recognition of the risk that China could
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someday seek to bombard another country
with space-based nuclear weapons, even if
they are not in orbit for long.

Response Options in

International Law

In international law, states have a variety
of means available to respond to interna-
tionally wrongful acts. Options, ranging
from least to most severe, may include
diplomacy, retorsion, countermeasures,
or even the use of force in self-defense.

This article will discuss these options and
then look at historical examples of state
responses to other states’ development of
WMD for insights into potentially appro-
priate responses to WMD in outer space.
Vignettes will include the Israeli strikes on
under-construction Iraqgi and Syrian nucle-
ar reactors, U.S. and coalition use of force
to end Iraqi and Syrian chemical weapons
programs, the Stuxnet cyberattack on
Iran’s nuclear program, and the interna-
tional response to North Korea’s nuclear
weapons program.

Diplomacy

In international relations theory, a state’s
“instruments of national power” are often
summarized with the acronym DIME to
represent the state’s means of exerting
diplomatic, informational, military, and
economic leverage over other states or
institutions.”' Diplomacy, the “D” in DIME,
refers to the way a state conducts its for-
eign policy, and it encompasses statements
and actions by the head of state, the foreign
minister or secretary of state, ambassa-
dors, and other political appointees and
career diplomats in the country’s foreign
service.”” It also includes the negotiation
and enforcement of treaties and other
international agreements.” It is often seen
as a “soft” instrument of national power,
insofar as it largely relies on state officials
speaking with each other, with the public,
or in international forums, to advance their
respective foreign policy interests.”* How-
ever, if a state’s diplomacy takes the form of
coercive threats, backed up by the econom-
ic and military instruments of power, it can
become “harder.””

When a state believes another state
has wronged it, diplomacy is often one of
the first means of recourse. The affected
state may engage in private back-channel
communications to complain of the wrong
and request redress, including by a démarche—
a strongly worded diplomatic letter
demanding the other state cease its bad
behavior.” If the state views these means as
insufficient to produce the desired change,
it may lodge its complaint in public.”” This
may even take the form of a proposed U.N.
General Assembly or Security Council res-
olution, or a request for action by another
treaty-monitoring body.
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What would the right diplomatic
strategy for addressing space-based nuclear
weapons look like? Initially, it should focus
on deterring any state from developing
or deploying them. This campaign would
include continuing to promote accession to
the OST among countries that have not rat-
ified it yet, emphasizing the treaty’s benefits
for ensuring peaceful coexistence in space,
and advocating for continued adherence
to treaties such as the Limited Test Ban
Treaty and the NPT. If a country appeared
to be developing space-based WMD, those
who detected it could privately warn the
bad actor to stop or could reveal what they
know to other countries to build interna-
tional pressure against the illegal weapons
development.

Venues for discussions within the
U.N. should include the Committee on the
Peaceful Uses of Outer Space, the Confer-
ence on Disarmament, the First Commit-
tee, the Security Council, and the General
Assembly. Although Russian and Chinese
diplomats representing their countries’
permanent seats on the U.N. Security
Council and other bodies are often intran-
sigent on space security matters,”® they may
be marginally more receptive to arguments
directed against the likes of Iran or North
Korea rather than themselves.” Even if
they refuse to cooperate, presenting a draft
Security Council resolution to condemn
and authorize action against space-based
WMD would put them on the record as
having accepted, abstained from voting on,
or vetoed the resolution.®

In fact, that has already happened. On
24 April 2024, the United States and Japan
presented a Security Council resolution,
backed by sixty-five total co-sponsors, to
reaffirm that all OST parties should comply
with the treaty’s ban on stationing WMD in
outer space and should not develop WMD
intended for placement in space; Russia
vetoed the resolution, and China abstained.®!
Subsequently, the General Assembly passed a
non-binding resolution to the same effect.*

Could a country simply withdraw from
the OST or decline to ratify it in the first
place to evade the prohibition? Perhaps.

By nature, treaties are only binding as a
matter of affirmative consent between their
parties.®® However, some treaty provisions
have become so widely followed that even

2025 = Issue 1 = Feature = Army Lawyer

non-parties have affirmed them as custom-
ary international law.* Even as he exercised
Russia’s veto of the proposed U.N. Security
Council resolution discussed above, Russian
U.N. ambassador Vasily Nebenzia affirmed
that the OST’s Article IV obligation re-
mained binding and averred that the U.N.
Security Council resolution was therefore
unnecessary.*

In the wake of Russia’s veto, the United
States and like-minded countries should
begin seeking to promote the notion that
OST Article IV’s ban on space-based nucle-
ar weapons has crystallized into customary
international law, and seek to garner official
statements from as many states as possible
affirming the same. Although the forma-
tion of customary international law may
be hindered by persistent objections from
leading states such as Russia, any existing
state party to the OST would be on shaky
ground to raise such an objection, given
that they have already agreed to the rule in
the treaty.® If they decided to disregard the
rule anyway, having it widely recognized as
customary international law could help to
enhance the international legitimacy of any
response to the breach.

Of course, diplomacy without a cred-
ible promise of action to back it up is inef-
fective at best, and often counterproductive.
Recall former President Barack Obama’s
stern warnings that Syrian dictator Bashar
al-Assad would cross a “red line” if he used
chemical weapons against his own people
again—and the lack of meaningful conse-
quences when Syria crossed that “red line.
It wasn’t until years later, when the United
States, France, and Britain launched strikes
destroying Syria’s chemical weapons facili-
ties that Syria finally stopped using chemical
weapons against civilians—and even then,
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only for a time.* Diplomatic messaging
must be accompanied by follow-through. If
leaders determine that additional legislative
support is necessary or desirable to accom-
plish that follow-through, they should seek
to build and gain assurance of that support
before committing to act. This is especially
important if leaders perceive a significant
risk of escalation.

It remains to be seen what options the
world might pursue now that Russia has
vetoed the Security Council resolution call-
ing for compliance with the OST’s WMD

ban. If diplomacy fails to deter a country
from developing space-based WMD), it
would face similar challenges in dissuading
the weapon’s deployment or use. Therefore,
additional options must be considered to
strengthen the diplomatic hand.

Retorsion
Retorsion refers to unfriendly but lawful
ways a state may respond to another state’s
unwelcome acts.® These are means within
a state’s inherent legal authority, such as the
ability to unilaterally impose or advocate
for other countries to support international
economic sanctions and the ability to expel
another country’s diplomats or prosecute
their spies.” The United States and its allies
have made extensive use of retorsion to
respond to Russian aggression in Ukraine.
While not desiring for NATO members
or any other countries to become a party
to the conflict, the free world has imposed
unprecedented economic sanctions against
Russia and many of its key officials, expelled
Russian diplomats suspected of spying,
reduced participation with Russia in many
international cooperative endeavors and
forums, expanded the NATO alliance to
include Finland and Sweden, and sold, lent,
and donated hundreds of billions of dollars’
worth of military equipment, training, and
humanitarian relief aid to Ukraine.”" While
Russia continues to criticize these actions, it
has not conducted an overt armed attack on
any NATO member in response.

Retorsion is appealing because it sends
a stronger message than diplomacy alone
and imposes tangible consequences on a bad
actor. Its measures can be calibrated to the
needs of the situation and easily stopped if
the offending country ceases its bad behav-
ior. Retorsion should certainly be considered
as part of a response to space-based WMD
development. For instance, individuals
involved in any space WMD program could
be targeted with travel bans, international
arrest warrants for crimes they are suspected
to have committed, asset seizures, or finan-
cial restrictions on foreign transactions.

However, just as retorsion has been
insufficient to end the conflict in Ukraine,
it may be inadequate to counter the threats
posed by space-based WMD. States hit
with economic sanctions often find ways
to avoid them, diverting trade and finan-
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cial transactions through friendlier third
countries and developing indigenous supply
chains that can maintain resilience despite a
fall-off in international trade.” If a country
is committed to developing space-based
nuclear weapons, diplomacy and sanctions
may delay them, but they will not ultimately
prevent them from doing so.

For example, even though most coun-
tries adhere to the NPT,” Russia and China
have stymied international efforts to protect
Ukraine’s Russian-occupied Zaporizhzhia
nuclear power plant and restrict the develop-
ment of fissile material for nuclear weap-
ons;™ several countries besides the original
NPT-recognized nuclear powers have devel-
oped their own nuclear weapons;” and Iran
may be on the verge of a nuclear breakout.”®
No amount of economic or diplomatic pres-
sure has caused these countries to forswear
the buildup of their own nuclear arsenals.

Countermeasures

When a state violates an international ob-
ligation without using force, a state injured
by the violation may respond with counter-
measures. In the international law context,
countermeasures are measures, short of
the use of force, “that would otherwise be
contrary to the international obligations

of an injured state vis-a-vis the responsible
state, if they were not taken by the former
in response to an internationally wrongful
act by the latter in order to procure cessa-
tion and reparation.”” In other words, they
are analogous to self-defense, but limited to
non-forcible means. Although these means
would normally be considered wrongful in
the absence of another state’s provocation,
the wrongfulness of a countermeasure may
be precluded if it is directed against another
state’s breach of an international obligation,
and if it is necessary and proportionate

to overcome the breach.” A countermea-
sure should, if possible, be temporary and
reversible, so that the states involved may
resume fulfilling the obligations they owed
each other before the breach that provoked
the countermeasure.”

The IC]J has opined that the state exer-
cising a countermeasure must also warn the
offending state to stop before it undertakes
the countermeasure.'® As an example of
this, the United States notified Russia of
countermeasures the United States planned

56

to take in response to Russia’s violations

of the New START Treaty.'”! However,
some states have denied that notification

is always a requirement; they observe that,
at least in the case of countermeasures in
cyberspace, it may undermine the effec-
tiveness of the countermeasure to provide
notice to the offender because the originally
offending state could take the notification
as a cue to start circumventing the counter-
measure.'®” This argument should apply in
the space context as well. If a state conduct-
ing a countermeasure reasonably expects
the state committing the original breach to
evade a countermeasure if it becomes aware
of it, yet that the countermeasure would
likely be effective if unannounced, the state
undertaking the countermeasure should
not be required to give notice in a way that
would defeat the purpose of the counter-
measure.

What might countermeasures look
like in space? The U.N. Charter recog-
nizes that “complete or partial interruption
of economic relations and of rail, sea, air,
postal, telegraphic, radio, and other means
of communication, and the severance of
diplomatic relations” are all “measures not
involving the use of armed force.” While
this section is in the chapter that enumer-
ates the powers of the Security Council, its
language defining these measures as “not
involving the use of armed force” is not
expressly restricted to its context. Thus,
space electromagnetic warfare techniques
or defensive and offensive cyber operations
that disrupt or deny satellite communica-
tions would not involve the use of force.
Therefore, they could potentially qualify as
valid countermeasures, provided they met
the other criteria of necessity and propor-
tionality and were directed at achieving the
cessation of another country’s breach of
international law.

It should be noted that, ordinarily,
intentionally causing harmful interference
with satellite communications violates
international law. The International Tele-
communication Union (ITU) Constitution
prohibits causing harmful interference with
radiofrequency communications.'™ How-
ever, it also recognizes that military radio
installations “retain their entire freedom,”
while providing that they “must, so far
as possible, observe statutory provisions

relative to . . . the measures to be taken to
prevent harmful interference.”*

Construing the “entire freedom” for
military radio installations broadly, as the
language itself suggests, it would appear
that the ITU Constitution encourages
military radio installations to avoid causing
unintentional harmful interference in
accordance with their country’s domestic
laws. However, if a military radio installa-
tion’s purpose is to conduct communica-
tions jamming in the context of an armed
conflict, it would not be “possible,” consis-
tent with mission requirements, to avoid
causing harmful interference.!® Therefore,
intentional satellite communications jam-
ming, when done by a military unit for a
valid military purpose, would not necessari-
ly violate the ITU Constitution.'”

However, even if military satellite
jamming were considered to violate the ITU
Constitution under some circumstances, if
a state sought to jam a satellite’s signals to
induce the satellite’s launching state to cease
its own violations of international law (in this
case, stationing WMD in outer space), the
jamming could be a lawful countermeasure.'®
Under these circumstances, any perceived
wrongfulness of the jamming would be pre-
cluded. Thus, military units could legitimately
conduct electromagnetic spectrum operations
against a satellite with a WMD payload or
its supporting infrastructure if appropriate
authorities determined it constituted a threat
hostile to national interests.'”

Similarly, while the OST requires con-
sultations if a country believes its planned
space activity or experiment “would cause
potentially harmful interference with activ-
ities of other States Parties in the peaceful
exploration and use of outer space,”'° the
OST would not appear to require consulta-
tions if a country expected to cause harmful
interference with non-peaceful uses of outer
space. Traditionally, most military uses
of space, such as missile warning, recon-
naissance, weather, communications, and
navigation, have been regarded as peaceful
insofar as they are not used for aggression
in the space domain, even if they support
terrestrial military operations. However,
WMD stationed in orbit in violation of
Article IV of the OST should not be entitled
to claim protection under the consultation
requirement as a “peaceful” use of space.
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A Russian Soyuz-2.1a launch vehicle with a payload of three satellites is pictured at Vostochny Cosmodrome in Russia. (Source: RIA Novosti).

Thus, a country seeking to negate the use of
orbital WMD should not be required to no-
tify the offender beforehand under either the
OST itself or the modified countermeasures
doctrine described above.

While countermeasures are an appealing
avenue for action, their efficacy for dealing
with space-based WMD threats may also be
questioned because they tend to be temporary
and reversible. While countermeasures are
encouraged to be reversible,'"! the nature of
countermeasures such as radiofrequency jam-
ming and certain actions in cyberspace means
that they may cease to be effective as soon
as the jammer stops radiating, the targeted
satellite moves out of range, or the operator
uploads a software patch. A more permanent
solution may therefore be required for a
persistent threat like orbital WMD.

Self-Defense

The U.N. Charter requires states to settle
their disputes by peaceful means “in such a

2025 = Issue 1 = Feature = Army Lawyer

manner that international peace and securi-
ty, and justice, are not endangered”'? and to
“refrain in their international relations from
the threat or use of force against the terri-
torial integrity or political independence of
any state, or in any other manner incon-
sistent with the purposes of the [U.N.]"'3
However, it also states, “Nothing in the
present Charter shall impair the inherent
right of individual or collective self-defense
if an armed attack occurs against a Member
of the [U.N.], until the Security Council has
taken the measures necessary to maintain
international peace and security.”"'* In do-
ing so, it recognizes the pre-existing right
of states to national and collective self-de-
fense when force is threatened or used
against them.

Despite the conditional language “if an
armed attack occurs” in Article 51 of the
U.N. Charter, most countries recognize
that the right of self-defense also applies
against imminently threatened attacks. In

the famous “Caroline Case” formulation,
the United States and the United Kingdom
agreed that the anticipatory use of force
could be justified as self-defense, but only
when the threat is “instantaneous, over-
whelming, and leaving no choice of means
and no moment for deliberation.”* The
standard is grounded in even older standards
of the requirement for necessity in self-de-
fense, such as Hugo Grotius’s argument in
his 1625 treatise, De Jure Belli ac Pacis:

[Alpprehensions from a neighbour-
ing power are not a sufficient ground
for war. For to authorize hostilities as
a defensive measure, they must arise
from the necessity, which just appre-
hensions create; apprehensions not
only of the power, but of the inten-
tions of a formidable state, and such
apprehensions as amount to a moral
certainty.''¢
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After World War II ended, the
Nuremberg war crimes tribunal applied
the Caroline standard as customary interna-
tional law in ruling against Nazi claims that
their invasion of Norway and Denmark was
justified as preventive self-defense.!"”

As discussed below, the logic of
anticipatory self-defense justified Israel’s
strikes against the Syrian nuclear reactor
that was under construction in 2007, as well
as strikes by various nations against Syria’s
chemical weapons facilities in more recent
years. More controversially, it has also been
cited to support the Israeli strike against
Iraq’s Osirak nuclear reactor in 1981 and
the U.S.-led invasion of Iraq in 2003.

The preceding examples help to cast
light on state practice as an element of
customary international law. The Statute of
the International Court of Justice requires
the court to apply “international custom, as
evidence of a general practice accepted as
law.”""® When no treaty provision is in place
to govern states’ behavior, state practice
and opinio juris can be examined to assess
whether an unwritten rule of customary
international law exists and, if so, whether
a state’s behavior has violated that rule.'”
State practice can also provide evidence of
how states interpret their obligations under
treaties.!® Thus, it is useful to examine vari-
ous instances of how states have conducted
self-defensive actions to counter WMD in
the past and draw out lessons that could
support action against space-based WMD.

The Cuban Missile Crisis

In the early 1960s, the Soviet Union
began covertly sending missiles into Cuba
to target the United States with nuclear
weapons from a much shorter distance
and with a much-reduced warning time.'?!
When the United States discovered the
plot, with help from space-based surveil-
lance capabilities, a period of brinksman-
ship between U.S. President John F. Kenne-
dy and Soviet Premier Nikita Khrushchev
ensued.'?”? To break the stalemate, President
Kennedy imposed a “quarantine” of Cuba
to prevent further arms transfers, while
offering in private to remove U.S. Jupiter
missiles from Turkey.'” The Kennedy
administration sought to distinguish the
quarantine on arms shipments to Cuba
from a naval blockade, which attempts to
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prevent all maritime trade with the targeted
state and has traditionally been considered
an act of war.'?* This high-risk “carrot and
stick” combination induced Khrushchev to
back down and remove the missiles from
Cuba.'”

Similarly, serious and overt threats
to use military force against space-based
WMD might be useful in a crisis. Howev-
er, the situations are markedly different.
Whereas the Soviet Union was able to
extract its missiles from Cuba relatively eas-
ily, it would likely not be nearly as feasible
to safely remove a nuclear-armed satellite
from orbit, to deactivate it in a verifiable
manner, or to move it to a disposal orbit
where it would no longer pose a threat to
active satellites. Deorbiting such an object
could cause a disaster similar to the crash
of the Soviet nuclear-powered spy satel-
lite Cosmos 954, whose debris irradiated
hundreds of miles of northern Canadian
territory in 1978 and resulted in millions
of dollars in damages.'* Leaving it in outer
space would make it difficult to assess any
purported deactivation, and it may not be
capable of exiting its initial orbit to pass
into deep space where it would no longer
endanger other spacecraft. The WMD
satellite’s owner may also simply deny its
nature and purpose and refuse to do any-
thing about it, particularly if it doubts the
credibility of any threats.'”

Israeli Strike on Osirak Nuclear Reactor

In 1981, Iraqi dictator Saddam Hus-
sein had begun to build a nuclear reactor
at Osirak, Iraq, with help from French
contractors.'”® When Israel learned that it
was being fueled, Israeli Prime Minister
Menachem Begin became alarmed.'” Iraq
had joined coalitions of Arab states against
Israel numerous times before—in 1948,
1967, and 1973—and Hussein continued to
express anti-Israeli rhetoric and support
Palestinian terrorism."* If Iraq developed a
nuclear weapon, [srael was likely to be one
of its first potential targets. Prime Minister
Begin authorized a daring long-distance
raid in which Israeli F-16A fighter jets
struck and destroyed the reactor.”' U.S. of-
ficials publicly condemned the attack at the
time, as did the U.N. Security Council.”*?

However, after Saddam Hussein later
invaded Kuwait and was expelled by the

U.S.-led coalition in Operation Desert
Storm, then-Secretary of Defense Dick
Cheney sent a letter thanking the raid’s
architect, former Israeli Air Force Chief
David Ivry, for making the coalition’s job
much easier.”? Saddam Hussein had restart-
ed his efforts to develop a nuclear capabili-
ty, which the United States itself had to ter-
minate in 1991, 1993, and again in 2003."**
Thus, the passage of time, combined with
continued Iraqi aggression and pursuit of
WMD, softened the views of U.S. leader-
ship as to the justification for Israel’s action.
Likewise, a preemptive attack against illegal
space-based WMD may be controversial
when it occurs. However, opposition to
such a strike can be mitigated with adequate
intelligence sharing or public disclosure of
the nature of the threat, as well as by con-
ducting the strike in a responsible manner
that leaves little or no collateral damage and
does not result in escalation.'*

Operation Iraqi Freedom

After suffering nearly 3,000 casual-
ties in the terrorist attacks of September
11, 2001, the United States saw a need to
more proactively counter terrorist threats,
especially if those terrorists could poten-
tially obtain access to WMD."* Al-Qaeda’s
operatives had turned civilian airliners
into flying bombs when they crashed them
into the World Trade Center towers, the
Pentagon, and a field in Pennsylvania.'?’
U.S. authorities shuddered to think of what
they might do with access to chemical, bio-
logical, radiological, or nuclear weapons.'*
One potential source of such weapons
was the aforementioned Saddam Hussein,
who, despite the loss of his nuclear pro-
gram, had a record of killing Iranians and
his own civilians with chemical weapons;
had attempted to conceal the extent of his
chemical weapons program from interna-
tional inspectors; was continuing to shelter
notorious terrorists such as Abu Musab
al-Zarqawi; had regularly attacked U.S.
and allied forces enforcing the no-fly zones
over northern and southern Irag; and had
plotted to assassinate former U.S. President
George H.W. Bush."” These and other
activities violated a variety of U.N. Security
Council Resolutions.'*

U.S. Secretary of State Colin Powell
addressed the U.N. Security Council to
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argue that Saddam Hussein was a threat
to the world and should be removed from
power."*! When the Security Council took
no action, the United States, in concert with
a broad coalition of nations, launched Op-
eration Iraqi Freedom, which commenced
on 19 March 2003, and notified the Security
Council on 20 March that the coalition
was doing so in self-defense, among other
reasons.'” The coalition quickly defeated
the Iraqi military, deposed Saddam Hussein,
and began rebuilding the country.'*

Unfortunately, the aftermath of
Hussein’s downfall proved to be substan-
tially more challenging than the initial
invasion. Moreover, Hussein’s stockpile
of illegal chemical weapons turned out to
be much smaller and more decrepit than
Western leaders and intelligence analysts
had believed.'** While the invasion of Iraq
made sense to most Americans at the time
based on what we knew then, many later
criticized the war as a mistake in light of
how costly the counterinsurgency became
and how small a threat, in hindsight, the
chemical weapons posed.'*®

The Iraq war and its reappraisal
remind us that it is critically important to
develop reliable intelligence and sound
judgment about the threats we perceive and
how to deal with them. The more distant
an adversary is, in terms of both capabil-
ity and intent, from threatening or using
force against us, the more challenging it
is to justify military action in self-defense,
particularly in the case of preemptive
action. However, we should also be careful
not to unduly minimize past threats just
because they no longer seem so dangerous
in hindsight.

Israeli Strike on Syrian Nuclear Reactor

In 2007, Israeli intelligence identified
an undeclared nuclear reactor under con-
struction in eastern Syria, with North Kore-
an nuclear scientists present at the site.'*
Israeli Prime Minister Ehud Olmert feared
that the Assad regime intended to use it to
create fissile material for a nuclear weapon,
with Israel as the most likely target.'”” The
fact that Syria, unlike Iraq, shared a border
with Israel, made it an even more pressing
threat than the Osirak reactor had been.
Having learned some lessons from the Osir-
ak strike, this time, Israeli officials quickly
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U.S. and Canadian forces clean up Cosmos 954 radioactive debris. (Source: Royal Canadian Air Force)

approached U.S. authorities, shared their
intelligence findings, and sought to gain
U.S. support for an Israeli airstrike against
the Syrian reactor.*® Unlike in 1981, the
U.S. administration and key allies recog-
nized the nuclear reactor as a mortal threat
to Israel, shared intelligence that corrob-
orated the Israeli assessment, and pledged
not to condemn or interfere with Israel’s
action.' In a raid on 6 September 2007,
Israeli Air Force fighters quickly turned the
illegal nuclear site into rubble.'*

Factors that helped the world to see
this strike as justified included the ille-
gality of Syria’s covert actions under the
NPT; Syria’s history and ongoing stance of
hostility toward Israel; Syria’s geographic
proximity to Israel; the accurate intelli-
gence data and assessments shared between
Israel and the United States; and Israel’s
well-founded judgment that lesser means,
such as exposure of Syria’s malfeasance to
the International Atomic Energy Agency
(IAEA), would be ineffective.'>! Israel’s
precision attack also resulted in little or no

collateral damage, thus satisfying the law-
of-armed-conflict principles of distinction
and proportionality.

Just as Israel was threatened by the
possibility of a hostile nuclear-armed pow-
er on its border, the whole world would
be threatened by the existence of a nuclear
weapon in space. Whether intended for
detonation in orbit or for nuclear bom-
bardment of terrestrial targets, such a
weapon would be profoundly destabilizing,
as well as patently illegal for any party to
the OST. Therefore, countries that believe
themselves threatened by the placement of
a nuclear weapon in outer space should de-
velop the means to destroy it before it be-
comes operational, just as Israel destroyed
the Iraqi and Syrian nuclear reactors. As
the U.S. Department of Justice Office of
Legal Counsel opined in 2002, “[A]s the
magnitude of the possible harm caused by
an attack increases, the probability that the
attack will occur may be reduced and still
justify an exercise of the right to anticipa-
tory self-defense.”*?
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Payload farings are fitted around a satellite to secure and protect it during its launch atop the Atlas V/ 541
rocket at Cape Canaveral Space Force Station. (Credit: Ben Smegelsky, NASA)

U.S,, Coalition, and Israeli Strikes on

Syrian Chemical Weapons Facilities

At various points in the Syrian Civil
‘War that began in 2011 and continues
in part to this day, Syrian dictator Bashar
al-Assad used chemical weapons against
both rebels opposing his regime and Syrian
civilians not participating in the conflict.'**
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In 2012, U.S. President Barack Obama
warned that such behavior was crossing a
red line and needed to stop.”* However,
when Assad attacked rebels in Damascus
with sarin gas in August 2013, President
Obama deferred to Congress to authorize
the use of military force to punish As-
sad, and Congress did not grant such an

authorization." Instead, special envoy John
Kerry accepted Russia’s offer to mediate and
monitor the situation and pressured Assad
into signing the Convention on the Pro-
hibition of the Development, Production,
Stockpiling and Use of Chemical Weapons
and on their Destruction, also known as the
Chemical Weapons Convention (CWC).'*

Despite Syria’s putative accession to
the CWC, Assad continued attacking Syrian
civilians with chemical weapons over each
of the next five years,'*” even after Pres-
ident Donald Trump authorized missile
strikes against an airfield used in Assad’s
2017 chemical attack.'® Still undeterred,
Assad’s forces dropped barrels full of toxic
chemicals to poison rebels and civilians at
Douma in April 2018."° This time, French
and British forces joined the U.S. Air Force
and Navy in striking targets that included
chemical weapons research laboratories
in the heart of Damascus.'® These strikes,
along with ongoing efforts at deterrence,
set back Syria’s chemical weapons program
for another year. However, after President
Trump decided to disengage from Syria,*!
Assad used them once again.'” Finally, as
the Assad regime collapsed in December
2024, Israel launched airstrikes to finish off
the Syrian chemical weapons facilities and
keep them from falling into the hands of the
militants who toppled Assad.'®®

Lessons from this episode include
the risks associated with negotiating with
Putin’s Russia and the demonstration that
in some situations, the military instrument
of national power—especially when wielded
in concert with allies—is far preferable to
diplomacy alone. Like the OST, the text of
the CWC does not provide for the use of
military force as an enforcement mecha-
nism.'** However, illegal WMD create risks
to civilian populations that many nations
find especially intolerable. Therefore,
Syria’s repeated use of chemical weapons in
violation of the CWC demanded a harsher
response than merely sending inspectors
or filing reports with the U.N. The multi-
national military response degraded Syria’s
chemical weapons capabilities and restored
deterrence against their further use—but
once it appeared that the United States was
no longer interested in Syria, deterrence
vanished. Thus, the international commu-
nity must remain vigilant and poised to act
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repeatedly against WMD threats if these
threats are to remain under control.

Stuxnet Cyberattack on Iranian Nuclear

Program

Iran’s ongoing efforts to develop a
nuclear capability have provoked a wide va-
riety of reactions from other states, includ-
ing economic sanctions,'*® U.N. Security
Council resolutions,'*® IAEA inspections,'*’
the ill-fated Joint Comprehensive Plan of
Action (JCPOA),'*® and even assassinations
of Iranian nuclear scientists and military
officers.'® One of the most notable inci-
dents involved the cyber worm known as
Stuxnet, which is widely believed, though
not acknowledged, to have been developed
by U.S. and Israeli intelligence agencies.'”
The Stuxnet code infected the control
systems for [ranian nuclear centrifuges and
caused them to spin out of control, report-
edly physically damaging or destroying
around 900 centrifuges in fourteen Iranian
nuclear facilities.'

The Stuxnet event illustrates both
the promise and the peril of seeking to
affect nuclear programs via cyberspace. It
caused a significant setback in Iran’s nuclear
enrichment program, destroying numer-
ous centrifuges without causing any direct
collateral damage. However, it did not
permanently eliminate Iran’s path to a nu-
clear capability, and once Iran discovered it,
Iran was able to protect itself from further
damage."”? Similarly, cyber methods may
offer a subtle, sophisticated, and difficult
to detect and attribute way of impairing an
adversary’s space-based nuclear weapons
capability. However, they may be challeng-
ing to implant, and, if discovered, could
potentially be turned against their original
developer or third parties.

North Korean Nuclear and Missile

Developments

North Korea has been hostile to
the United States, the Republic of Korea
(ROK), and the free world, often including
the U.N. itself, since its inception. Ex-
changing Japanese occupation for Soviet
occupation at the end of World War II,
the Communist-dominated portion of the
Korean peninsula soon launched a war of
aggression against the ROK, its neighbor to
the south."? U.S. and U.N. forces inter-
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vened to restore South Korean sovereignty
over the ROK’s internationally recognized
territory, and hostilities were suspended
with the declaration of an armistice in
1953."7* However, the ruling Kim dynasty
in Pyongyang has remained implacably
opposed to the mere existence of ROK, the
United States, and democratic values ever
since. It continues to threaten South Korea
and the United States, occasionally resort-
ing to the unprovoked use of force.'”

To back up its threats, North Korea
has developed nuclear weapons, having
conducted six known underground nuclear
detonation tests to date.”’® It has also rapidly
advanced its long-range ballistic missile
capabilities in tandem with its space launch
program, having developed multiple inter-
continental ballistic missile (I(CBM) variants
capable of hitting most of the continental
United States.!”” It frequently tests ballistic
missiles by shooting them up into outer
space such that they splash down in the seas
on either side of Japan.'”® It is unknown
whether North Korea has successfully mat-
ed a nuclear weapon with an ICBM, but its
demonstration of both technologies likely
indicates that their integration is not far off
if it has not already occurred.

U.S. and allied efforts to isolate, sanc-
tion, condemn, and deter North Korea over
the past seven decades of armistice have
met with mixed success at best. While the
primary goal of deterring another massive
attack on the ROK seems to have succeeded
so far, North Korea’s continuing bellicose
rhetoric and increasingly fearsome nuclear
and missile arsenal suggest that we may not
always be so lucky.!” If North Korean dic-
tator Kim Jong-Un gives the order to finish
what his grandfather Kim II-Sung started
in 1950, his forces could potentially launch
an attack at any time, resuming the Korean
War and causing inconceivable amounts of
suffering.'®

North Korea’s ability to develop exten-
sive nuclear weapons and ICBM programs
despite international sanctions illustrates
how even an impoverished rogue state can
protect its illegal nuclear weapons develop-
ment through concealment, lies, and threats
while deterring any possibility of a preemp-
tive anti-nuclear strike, such as those Iraq
and Syria experienced. Fears about how
the Kim regime would retaliate against the

ROK deterred preemptive actions even
before the North Korean nuclear breakout.
They became insurmountable once North
Korea’s nuclear weapon capability was
confirmed.

Closing Thoughts on Preemptive Self-

Defense

Comparing the North Korean nuclear
situation to a potential space-based nuclear
weapons development situation, we see
some similarities and some differences. In
both situations, there are substantial risks to
acting preemptively to neutralize a weapon
possessed by a known nuclear power. Even
if a space-based nuclear weapon itself were
not fully activated, the possibility that its
owner might retaliate in space or another
domain would need to be accounted for.

If a space-based nuclear weapon’s owner
wanted to deny its nature and purpose and
claim to be the innocent victim of aggres-
sion, it could accuse any state that attempt-
ed to negate the weapon of interfering
with its peaceful use of outer space—and
undertake reprisals accordingly. The state
that acted to negate the weapon would also
need to explain its action to counter this
false narrative and be prepared to deal with
any further retaliation that might ensue.
Professor Louisa Handel-Mazzetti has
helped to lay the legal groundwork for pre-
emptive self-defense through her argument
that stationing a nuclear weapon in outer
space is inherently an unlawful threat of
force in violation of Article 2(4) of the U.N.
Charter.'!

Neutralizing an illegal space-based
nuclear weapon might also be substantially
less escalatory than attempting to neutralize
a well-defended terrestrial nuclear program.
Strikes against hardened nuclear facilities,
perhaps underground and defended by anti-
aircraft missiles, within a nation’s sovereign
territory, would require a massive invest-
ment in resources and would undoubtedly
invite counterstrikes if the targeted country
were not sufficiently chastened. In contrast,
neutralizing an illegal space-based nuclear
weapon would not have to involve pene-
tration into enemy territory,'® human ca-
sualties, or the types of damage that tend to
provoke genuine grief and outrage among
the populace and condemnation by other
countries. Rather, most countries, even
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if normally aligned with the country that
stationed a nuclear weapon in space, might
privately breathe a sigh of relief that such a
menace was neutralized.

One might also ask whether preemp-
tively neutralizing a space-based nuclear
weapon would risk harmful escalation by
threatening the nuclear balance of power.
U.S. policy takes pains to avoid interference
with other countries’ nuclear command and

1,183 and Western countries such as

contro
the United States do not go about attacking
potentially hostile nuclear ballistic missile
submarines, ICBM launchers, or nuclear
bomber bases and depots just because of the
possibility that they could launch a devastat-
ing nuclear strike some day. However, those
capabilities are largely recognized as legit-
imate tools of deterrence and self-defense,
which a nuclear state has the authority to
possess.'®* A nuclear weapon stationed in
outer space, by contrast, would be manifest-
ly unlawful and destabilizing. Because of its
prohibition in the OST and its indiscrimi-
nate nature affecting all spacefaring nations,
it would make no sense for responsible and
law-abiding states to respond in kind by
fielding a comparable capability that they
could never justify using. Thus, targeted ef-
forts to neutralize the illegal space weapon
would be preferable to traditional forms of
nuclear deterrence that rely on achieving
some degree of parity in delivery methods
for a first- or second-strike capability.

The degree of international acqui-
escence to any preemptive action against
space-based WMD will likely depend in
part on what means are chosen to carry
it out, and their foreseeable long-term
effects. For example, a kinetic strike that
causes large amounts of long-lived, possibly
radioactive, space debris would be less likely
to garner international support or tolera-
tion than a non-kinetic strike, perhaps with
some form of directed-energy weapon or
cyber mechanism. The latter method could,
in theory, render the weapon harmless
without splintering it into thousands of
shards of space shrapnel—and may also
be more difficult to detect and attribute,
mitigating the risk of retaliation. Non-
kinetic actions to disable the capability
before launch, or kinetic or non-kinetic
actions to neutralize it in the early launch
phase before it achieves orbit, should also
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be considered.'® However, launch disrup-
tions might carry a higher risk of discovery
or terrestrial damage.

Certain prior U.S. policy procla-
mations, such as the ban on destructive
direct-ascent ASAT testing (now echoed
by dozens of other countries and endorsed
in a U.N. General Assembly Resolution)'®
and the tenet-derived responsible behaviors
in space,'?” suggest significant reluctance
to cause permanent harm to any other
country’s satellite—particularly if collateral
damage is expected. However, if that other
country’s satellite contains an illegal WMD
payload, it could be more responsible to
neutralize it than to leave it alone.

As General Stephen Whiting, Com-
mander, USSPACECOM, recently argued
at the 40th Space Symposium, “It’s time that
we can clearly say that we need space fires,
and we need weapon systems. We need
orbital interceptors. . . . We call these weap-
ons. And we need them to deter a space
conflict and to be successful if we end up
in such a fight.”"®® A new U.S. Space Force
doctrinal document also makes clear that
the United States needs space superiority to
ensure “the enemy is no longer able to act
in a meaningful or dangerous way against
friendly celestial lines of communication,”®
which may require “seeking out and de-
stroying an enemy’s spacecraft, systems, and
networks.”" It is difficult to imagine a tar-
get more worthy of such destruction than a
satellite with an illegal WMD payload.

When it comes to defending against a
nuclear FOBS or MOBS, the announcement
of a new “Golden Dome for America™"!
is also a heartening sign. Building on the
legacy of President Reagan’s Strategic De-
fense Initiative, the Golden Dome initiative
directs planning for a next-generation
missile defense architecture with significant
space-based components that will enable
identification, tracking, and interception
of “ballistic, hypersonic, advanced cruise
missiles, and other next-generation aerial
attacks from peer, near-peer, and rogue ad-
versaries.”'”? If such a system is fielded and
operates as intended, it could potentially
interdict a FOBS-type threat in the pre-
launch, boost, or terminal phases.'”

Finally, effective deterrence must rely
on more than legal arguments that self-de-
fense is a valid option. It must be backed up

by hard power, and the training, ability, and
willingness to employ it in a disciplined and
lethal way. Even if the first Russian satellite
that provoked so much consternation is
not already armed, it could be followed by
one or more successors with a live nuclear
payload.' Before that happens, we must
urgently build the capability to deny any
attempt to deploy or use a space-based
nuclear weapon before it lays waste to the
world’s satellite constellations, imperils our
cities and military forces with orbital bom-
bardment, or enables terrestrial military
adventurism by presenting a constant threat
to render space unusable. This will require
significant investment in counterspace sys-
tems, space domain awareness, and an op-
erational test and training infrastructure to
prepare U.S. Space Force Guardians acting
in concert with other joint and combined
forces to face and defeat the threat.

Conclusion

In this new and dangerous era of
great-power competition, irresponsible
states threaten to cast aside the hard-won
legal prohibitions on space-based WMD
that the international community col-
lectively achieved during the Cold War.
The United States and its allies must use

all lawful means at our disposal to protect
our space assets, our homelands, our allies,
and our modern way of life from these
threats—and to deter or prevent them from
materializing in the first place. These means
may include elements of diplomacy, retor-
sion, countermeasures, and, if necessary,
anticipatory self-defense, as circumstances
and capabilities warrant. This article has
detailed some of the ways to do so, recog-
nizing the risks and benefits of each type of
action. What we cannot afford is inaction.
We must not allow WMD to be stationed
in outer space. Si vis pacis, para bellum. TAL
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Closing Argument

Global Lawyering for a Global Fight

Legal Considerations During Integrated Deterrence

By Major General Robert A. Borcherding, Colonel Joseph M. Fairfield, Colonel Ryan W. Leary,
Colonel Dustin P. Murphy, and Lieutenant Colonel Brian D. Lohnes

The wisdom in the statement attributed to
Sun Tzu that “every battle is won before it
is ever fought™ aptly applies to the modern
conflict continuum. In the article Legal
Considerations Before and During LSCOs,? the
Office of Legal Counsel to the Chairman
of the Joint Chiefs of Staff discussed

how military lawyers should prepare to
provide legal advice during large-scale
combat operations (LSCOs). Specifically,

72

we examined the expectations placed on
operational attorneys in LSCOs and how
to prepare for the challenges we might
face. Our current National Defense Strategy
(NDS) directs the joint force to compete
head-on with our pacing threat of China
while simultaneously managing acute and
developing global threats through inte-
grated deterrence.’ Integrated deterrence
is a comprehensive strategy that generates

(Credit: Ralf1403-pixabay.com)

warfighting advantages by synchronizing
operations across warfighting domains, the-
aters, the spectrum of conflict, instruments
of national power, the interagency, private
sector, and allies and partners.*

For Army judge advocates (JAs), it is
also important to understand the relation-
ship between integrated deterrence and
multi-domain operations (MDO) because
the Army’s capstone doctrinal publica-
tion, Field Manual (FM) 3-0, Operations,
establishes MDO as its primary operating
concept. MDO involves the synchronized
use of capabilities across all domains—Iland,
air, sea, space, and cyber—to create strategic
advantages, which are integral to the effec-
tiveness of integrated deterrence.

As the goal of integrated deterrence is
to maintain our advantage against global
competitors and ultimately prevent future
conflict, lawyers must understand how
they can support current operations during
the competition phase of the conflict
continuum.

Operations, activities, technological
advancements, and investments during
competition pose novel legal challenges that
require JAs to be agile, creative, adaptive,
and thorough when providing advice. Their
role is vital in providing commanders with
sound legal counsel and thus supporting
the seamless and effective execution of
integrated deterrence efforts. The following
examples—irregular warfare (IW), the joint
warfighting concept (JWC), and compet-
ing with money—illustrate areas where
attorneys supporting operations within
the context of competition will be asked
to weigh in with their advice and stand as
exemplars of navigating the complex envi-
ronment of integrated deterrence.

I'W and Competing Below the

Level of Armed Conflict

The NDS directs us to compete with our
adversaries in a manner that dissuades them
from considering aggression to further
their national objectives, while concur-
rently cautioning that conflict is “neither
inevitable nor desirable.” Accomplishing
this nuanced goal—considering the full
capability and most common methods of
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employing the joint force—is no easy task.
While our senior leaders have several tools
available, including a whole-of-Govern-
ment approach and strengthening alliances
to amplify our strength, another option is
to employ ['W across the competition con-
tinuum.® IW offers leaders an opportunity
to influence our adversaries in a manner
that prevents a perceived need to respond
militarily and could ultimately assist in pre-
venting conflict. For operational attorneys,
using ['W to support our NDS highlights
how the legal and policy frameworks that
apply during competition and integrated
deterrence overlap in a complex way.
During an ['W campaign, JAs must prepare
to provide commanders and leaders with
comprehensive advice that spans multiple
legal competencies and requires identifying
the line that separates law from policy.
While IW is not a novel concept, it
stands out as a useful tool as we increasingly
focus on competing with global competi-
tors in a manner that supports integrated
deterrence without triggering conflict. Our
joint doctrine defines IW as “a form of
warfare where states and non-state actors
campaign to assure or coerce states or
other groups through indirect, non-attrib-
utable, or asymmetric activities.”” One of
the initial challenges with advising on the
conduct of IW is that the broad definition
contemplates a similarly broad range of
activities, including military information
support operations (MISO), cyberspace
operations, countering threat networks,
countering-threat finance, use of surro-
gates, civil-military operations, and security
cooperation.® Consequently, the first, and
arguably the most important, task of the
supporting JA is to define the particular
activity or activities occurring during an
I\ operation to assess the legal and policy
frameworks that apply to their analysis.
After answering the question, “What
are we actually doing here?,” a JA sup-
porting the planning and execution of an
I\ operation must look at these activities
through multiple legal lenses. As is the case
for most operations, the JA should ascertain
the underlying legal authority that autho-
rizes each activity. While an execution
order (EXORD) in which the Secretary of
Defense delegates authority to subordinate
commanders is a good place to start, look

behind the EXORDs to better understand
the applicable statutory or constitutional
authority and determine reporting require-
ments, approval authority, and any fiscal
limitations.” Furthermore, fully under-
standing the source of authority will ensure
the proper approval level for a particular
operational activity; even if a category of

operations forces alike during our campaign
of integrated deterrence.

Joint Warfighting Concept

In 2019, the Secretary of Defense tasked the
Joint Staff to develop the JWC to address
strategic conflict.!! The JWC framework
seeks to solve the problem of how the joint

Operations, activities, technological advancements, and

investments during competition pose novel legal challenges

that require JAs to be agile, creative, adaptive, and

thorough when providing advice.

activity is delegated to a certain level of
command, it is important to look closely at
the I'W activity in context to make sure that
it does not rise to the level of use of force
and potentially require a higher level of
approval. With a comprehensive under-
standing of the activity, a JA can also apply
a fiscal law framework to ensure the I'W
activity is funded properly.

Due to the diversity of activities under
the I'W umbrella, JAs will also need to be
aware of the policy limitations that apply in
different ways to different activities. A dis-
tinction certainly exists between policy and
legal limitations, and a JA’s advice should
be clear in that distinction. For example,
specific implementing policies apply when
creating and managing new surrogate force
programs under 10 U.S.C. § 127d.1° JAs
advising on I'\W operations should become
familiar with these policies to inform their
comprehensive counsel.

This brief, and perhaps oversimplified,
overview serves to emphasize the critical
need for JAs to understand the tools our
military leaders may use to meet integrated
deterrence objectives and the associated
legal issues that will materialize while
planning and executing operations during
competition. While operational attorneys
may believe IW is unique to special oper-
ations forces or managed at the strategic
level, IW will be present at all levels and
available to conventional and special
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force will deter peer adversaries." It serves
as a guide for the Services to integrate, syn-
chronize, and communicate across multiple
domains—Iand, sea, air, space, and cyber-
space—by gaining new “intellectual tools
needed to incorporate innovation and ad-
aptation” that “ensure[s] we have the right
technology, leaders, and [authorities].”"

The JWC further shapes the Services’
force design and development to compete
and fight across multiple domains. Each
Service uses its own doctrinal concept to
guide force design and development to
conduct joint operations.' The Navy imple-
ments its “distributed maritime operations”
concept for land and sea.”® The Air Force’s
“future operating concept” is its future
airpower concept to deter aggression.' The
Army’s MDO is the “rapid and continuous
integration of all domains of warfare to
deter [in competition] . ... If deterrence
fails, Army formations, operating as part
of the joint force . . . achieve . . . strategic
objectives.”"”

Operating as a joint force during
competition is further advanced through
integrated deterrence, which incorporates
the JWC: “Integrated deterrence . . . [works]
seamlessly across warfighting domains,
theaters, the spectrum of conflict, all
instruments of U.S. national power, and
our network of alliances and partnerships
... enabled by combat-credible forces . .

. " To achieve integration, synchroniza-
tion, communication, and technological
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advancements through integrated deter-
rence or along the spectrum of conflict, the
Department of Defense (DoD) uses rapid
data collection, the cloud, artificial intel-
ligence (AI), machine learning (ML), and
advanced communication systems to enable
decisive and fast decision-making across
the multiple domains; in other words, the
Combined Joint All Domain Command and
Control (CJADC2) concept. CJADC?2 is the
backbone of this integration and synchroni-
zation within the JWC.

Lawyers are pivotal to achieving
the JWC’s strategic goals over multiple
domains. Adversaries are challenging the
rules-based order and international norms.
According to the Joint Operating Environment
2035, the future world order will be defined
by the conditions listed in Figure 1 below."

Woeorld
Order

,b

Shifting Strategic
Relationships

Powers Pursuing
Regional Primacy

Regional Powers Attain
Global Reach

Evolving Roles of
International Institutions

Connected Consequences of
Fragile and Failing States

Figure 1.7

As the ways to warfare, struggle for
competition, and technology change, and as
the world order becomes more complex—
especially with rapid data collection, A, and
ML—it will become paramount that lawyers
promote the rule of law around the world.

This changing world order, multi-
domain integration and synchronization
dilemma, and technological advances pres-
ent numerous challenges for lawyers. The
following, each discussed below, are just
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a few: (1) How do lawyers provide sound
legal advice in a time-compressed envi-
ronment with an influx of data? (2) How
do lawyers incorporate JWC principles
through integrated deterrence to provide
commanders with options and articulate
risks? (3) How do we share intelligence and
information with allies and partners? And
(4) How do lawyers ensure that technolog-
ical advancements and adaptation comply
with domestic and international law?

1. How do lawyers provide sound
legal advice in a time-compressed
environment with an influx of data?
During counterinsurgency operations,
commanders and lawyers often had days
to assess patterns of life and intelligence
while applying collateral damage estimates
(CDE). This will not be the case during the
next conflict or war. The global concept of
operations requires legal integration across
multiple areas of responsibility, multiple
domains, and multiple relationships, with
allies and partners unifying their efforts.’
Al-enabled intelligence-gathering tools and
data will rapidly flow to the commander,
who will have only minutes to decide.
Lawyers will have to educate the force
on the basic law of war principles, and
commanders will have to be comfortable
applying proportionality and distinction
without a full CDE analysis (unless one is
required). This will become paramount in a
degraded environment where a commander
may not have an attorney nearby.
Additionally, lawyers will have to
quickly adapt to apply the influx of intelli-
gence to the environment, communicating
with allies, partners, and attorneys from
other Services and combatant commands.

2. How do lawyers incorporate

JWC principles through integrated
deterrence to provide commanders

options and articulate risks?

The 2022 NDS states the DoD will “em-
ploy an integrated deterrence approach
that draws on tailored combinations of
conventional, cyber, space, and informa-
tion capabilities.” In addition to these
conventional capabilities, we can employ
unconventional methods, including I'W and
lawfare. China, Russia, Iran, North Korea,
Hamas, and Hezbollah (to name a few) all

challenge international norms and laws

in competition and through conventional
capabilities. Lawyers will have to navi-

gate domestic and international laws and
incorporate policy restrictions to formu-
late options and risks to the commander.
There will be times when lawyers may want
to pursue a change in laws or policies or
request delegations of authorities to stream-
line integrated operations across domains.

3. How do we share intelligence and
information with allies and partners?
Alignment with allies and partners is crucial
for deterring aggression and achieving
strategic objectives. The challenge is
sharing intelligence and data under the
JWC-CJADC2 framework. Allies and
partners will need access to the same
intelligence, data, and communications
systems. Putting our allies and partners on
the same systems will speed up the flow of
information sharing; however, lawyers will
need to understand the laws and policies
regarding intelligence sharing. Requests
for exceptions to restrictions on sharing
intelligence may come across a lawyer’s
desk. Understanding what information the
request must contain, the JA can quickly
review the request to expedite the process.

4. How do lawyers ensure that technological
advancements and adaptation comply

with domestic and international law?

As fast as technological advancements
occur, the joint force strives to solve urgent
problems while simultaneously seeking to
develop, design, test, and incorporate new
technologies into our force. Al and ML,
coupled with autonomous weapons and
robotics, add a new layer of complexity

to an already complex multi-domain and
global concept of operations. This pro-
vides lawyers with opportunities to advise
on policy formulation while ensuring

that the development and incorporation
of Al into systems comply with interna-
tional and domestic law, including law of
war. Forward-thinking commanders seek
ways to keep pace with data and adver-
sarial competitors in the space, cyber, Al,
and unconventional innovative spheres
by operationally modifying and test-

ing, or developing, weapons as defined

in Army regulation.” Rapid innovation
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initiatives—such as off-the-shelf techno-
logical modifications using 3D printing

or incorporating AI/ML—require prac-
titioners to understand the definition of
weapons, the policy, procedures, and re-
quirements of law of war legal reviews, and
to initiate the review process early.

It will become essential for lawyers
to understand and use technological
advancements as they continue to re-
shape military operations. States’ use of
Al systems and algorithms as a decision
support tool that recommends targets to
an analyst exemplifies this trend.” Being
the lawyer-in-the-loop from Al to analyst
to commander may become challenging;
lawyers must develop a comprehensive
understanding of the technology to pro-
vide accurate advice that supports lawful
and ethical military decision-making in
these increasingly complex operational
environments.

To further complicate these environ-
ments, the United States may sometimes
have to rely on allies’ and partners’ re-
sources, authorities, or capabilities. The
joint force builds this interoperability by
competing with money.

Competing with Money
Combatant commanders have a statu-
tory responsibility to take action to deter
conflict.” The NDS is anchored in building
relationships and increasing interoperability
with our allies and partners.” In the com-
petition phase of the conflict continuum,
combatant commanders, particularly those
assigned a terrestrial area of responsibility,*
deter conflict by strengthening ties and
increasing interoperability with allies and
partners. While there are many tools com-
batant commanders can use to build these
relationships, money reigns supreme. To
operationalize this use of money for compe-
tition’s sake, combatant commands develop
theater security cooperation plans (TSCP).”
Like the adage, “Bring lawyers, guns, and
money,””® operational fiscal lawyers play a
key role in assisting combatant command-
ers by identifying the most appropriate
security cooperation (SC) authority to meet
the commander’s intent of deterring con-
flict by increasing interoperability.

SC is defined as interactions with
foreign security establishments to build

security relationships that promote specific
U.S. security interests, develop allied

and partner nation military and security
capabilities for self-defense and multina-
tional operations, and provide U.S. forces
with peacetime and contingency access to
allied and partner nations.” SC includes
both DoD-administered cooperation
programs under Title 10 of the U.S. Code
and DoD-implemented Department of
State security assistance programs under
Title 22 of the U.S. Code. While most
Title 10 SC authorities were consolidated
under Chapter 16 of Title 10 with the
National Defense Authorization Act for
Fiscal Year 2017, many SC authorities
still exist in the DoD’s annual appropria-
tion and elsewhere throughout Title 10.*!
Likewise, the DoD-administered Title 22
SC authorities are generally consolidated
in the Foreign Assistance Act of 1961°* and
the Arms Export Control Act of 1976,*
but other state assistance authorities are
provided under the Department of State’s
annual appropriation. Further complicating
this web of SC authorities, each author-

ity is governed by numerous policies that
delegate and provide guidance on the use of
the authority.*

Today’s operational fiscal lawyers
must understand this large menu of SC
authorities to help their clients identify the
appropriate authority for the desired effect.
It is common for the staff to develop an SC
activity and incorrectly bin it under what
they believe to be the correct authority.
For example, an operational fiscal lawyer
working in a combatant command legal
office may receive a Section 321 “training
with” packet for review that includes U.S.
forces training with a partner nation, but
it also mentions that the purpose of the
event is to “build the capacity of the partner
nation’s forces.” For seasoned operational
fiscal lawyers, this language should trip
Purpose Statute® warnings: the statutory
purpose of Section 321 activities is “to train
U.S. forces,” not to build capacity.*

Identifying that the proposed SC
activity is beyond the scope of the proposed
authority, however, is only half the battle.
Today’s best operational fiscal lawyers
identify the issue and then bring an alter-
native solution to accomplish the activity’s
intent. In the above hypothetical, a great
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operational fiscal lawyer identifies that the
proposed scope is beyond the authority

of Section 321 and recommends either
changing the stated purpose of the event or
changing the SC authority to Section 333
“authority to build capacity.””

By studying and understanding the web
of SC authorities and implementing policies
and using critical thinking to develop
creative solutions, operational fiscal lawyers
bring great value to executing a TSCP.
Today’s best operational fiscal lawyers
enable combatant commanders to compete
with money and directly contribute to the
NDS'’s goal of reinforcing relationships and
preparing allies and partners to pursue mu-
tually beneficial national security objectives
with interoperable forces.

Conclusion

Attorneys are critical in supporting inte-
grated deterrence efforts within the modern
conflict continuum. As articulated in FM
3-0, MDO synchronize capabilities across
all domains to create strategic advantages
essential for effective deterrence. Today’s
Army JAs must adeptly navigate complex
legal frameworks to ensure compliance
with international and domestic laws while
helping commanders minimize and mitigate
risks. By understanding and addressing the
legal challenges associated with operations
during the competition phase, attorneys
provide commanders with the guidance
needed to execute integrated deterrence
seamlessly, effectively, and legally. By
supporting efforts such as using ['W to
compete below the level of armed conflict,
implementing the JWC, and increasing in-
teroperability with U.S. allies and partners
by competing with money, JAs demonstrate
their vital role in maintaining our strategic
edge and preventing future conflicts. TAL
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MAJ Robert Wald, chief of justice for 7th Army
Training Command, tells a joke to a group of
fourth grade students attending Grafenwoehr
Elementary School at Rose Barracks, Vilseck,
Germany, during a Star Wars-themed mock trial
that educated the class on the criminal justice
system. (Credit: SPC Andrew Clark)
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